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HAI NES, J.

Before us is the Chapter 7 trustee’s appeal of a bankruptcy
court order determning that real estate taxes that accrued on
the debtor’s property while it was property of the bankruptcy
estate (from December 6, 1993, to March 7, 1996) constitute an
adm ni strative expense under Bankruptcy Code 8§ 503(b)(1)(B)(i).*
The court ordered the trustee to pay the taxes as a first
priority distribution pursuant to § 507(a)(1) and 8 726(a)(1).2
For the reasons set forth below, we reverse.

Jurisdiction

The order before us is the court’s final judgnment in an

adversary proceeding initiated by the debtor, Mailmn Steam

Carpet Cleaning, Inc. (“Miilman”). The judgment finally
resolved all issues litigated by the parties. It therefore
constitutes a final order. In re Saco Local Dev. Corp., 711

F.2d 441, 444 (1st Cir. 1983); In re Bank of New Engl and Corp.

218 B.R. 643, 645 (B.A. P. 1st Cir. 1998). We have appell ate

jurisdiction pursuant to 28 U.S.C. 8 158(a)(1), (b)(1).

L Unl ess otherwi se indicated, citations to statutory
sections are to the Bankruptcy Reform Act of 1978, as anended,
11 U.S.C. 8§ 101 et seaq.

2 The bankruptcy court’s decision appears as Mil nman
Steam Carpet Cleaning, Inc. v. Salem(ln re Miilnman Steam Car pet
Cleaning, Inc.), 256 B.R 240 (Bankr. D. Mass. 2000)(hereafter
Mailman 111).




Scope of Revi ew

The bankruptcy court’s findings of fact will be affirned
unless they are “clearly erroneous.” W review the | ower

court’s legal conclusions de novo. Gella v. Salem Five Cent

Savi ngs Bank, 42 F.3d 26, 30 (1st Cir. 1994); Birch v. Choinski

(In re Choinski), 214 B.R 515, 518 (B.A.P. I Cir. 1997).

Nei t her party takes issue with the bankruptcy court’s factual
findings; this appeal presents only |egal issues.

Backaground

Al t hough t hi s bankruptcy case has a | engthy hi story, and has
(to date) spawned two appeals to the circuit court, 3 the dispute
before us today is straightforward. Like the earlier appeals,
it revolves around the disposition of a parcel of real estate
| ocated at 140 South Main Street, Gardner, Massachusetts (“140
South Main”), owned by Mail man.

The parties have franed the issue on appeal as whether the

3 LeBlanc v. Salem (ln re Miilman Steam Carpet C eani ng
Corp.), 212 F.3d 632 (1st Cir. 2000)(Mailman 11); LeBlanc V.

Salem (In re Mailman Steam Carpet Cleaning Corp.), 196 F.3d 1
(1st Cir. 1999)(Mailman 1). This appeal is before us despite the
circuit court’s observation in Mailman Il that “[a]t |ong | ast,
the lower courts appear to have laid this tangled and
contentious matter to rest,” 212 F.3d at 637.

The circuit court decisions indicate the debtor’'s nane as

“Mai | man St eam Car pet Cleaning Corp.” The bankruptcy court’s
appellation this time around is “Mil man Steam Carpet Cl eaning,
Inc.” The disparity is of no consequence for present purposes.
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Chapter 7 estate should be ordered to pay as a first priority
adm ni strative expense the taxes that accrued while 140 South
Mai n was an asset of the estate. W cast the inquiry slightly
differently, asking, “Whether, years after abandonnent, the
debt or may conpel the Chapter 7 trustee to pay real estate taxes
that accrued during the tinme property remai ned an asset of the
estate?” As expl ained bel ow, we conclude that, for this debtor,
in this case, the answer is “No.”
Facts

Mail man filed a voluntary Chapter 7 petition on March 15,
1993. The case was converted to Chapter 11 on April 5, 1993,
and operated as debtor-in-possession until Decenber 6, 1993,
when it re-converted to Chapter 7. Richard Salem (“Sal eni) was
appoi nted Chapter 7 trustee on Decenber 13, 1993. On February
16, 1996, Salemfiled a notice of intention to abandon 140 South
Main, citing liabilities including a first nortgage bal ance of
“$186, 000 plus,” “unknown” hazardous material clean-up costs,
and an “unknown” market value.4 On March 7, 1996, the bankruptcy
court, w thout objection, approved the abandonnent.?®

Four years after abandonnment, on June 2, 2000, Mailman fil ed

4 A certificate of service acconpanying the notice of
abandonnent establishes it was served on the debtor, the City of
Gardner’s tax collector, and several other interested parties.

5 See § 554(a); Fed. R Bankr. P. 6007(a).
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an adversary conplaint seeking to conpel Salemto “pay any and
all outstanding real estate, water/sewer, |late fees and demands
to the City of Gardner, from Decenmber 6, 1993 when the Trustee
was appointed, until March 7, 1996, when [the court] all owed the
Trustee t o Abandon his interest in said property.”® After trial,
t he bankruptcy court ordered the trustee to pay the real estate

taxes. This appeal ensued.

The Deci si on Bel ow

The bankruptcy court’s ruling was pinned on its notion of
equity as much as on its reading of the statute. The court
observed that 140 South Main had remained in the estate, under
the trustee’'s control, for over twenty-six nonths, yet the
trustee put forth “no reasonabl e expl anati on” for not abandoni ng

it earlier. Milman 111, 256 B.R at 242. The court conti nued:

“It is not equitable for Trustees to hold property that is not
actively being adm nistered in some way in the hope that it wl

eventual |y, perhaps over two years later, confer a benefit

6 Adver sary Conpl ai nt, Appel |l ant’s Appendi x, A-041, A-043
(hereafter “App. at _"). Although the prayer for relief sought
payment of “water/sewer” fees and “late fees,” and although
t hose charges were part of the record, see Plaintiff’s Mtion
for Summary Judgnent, Exhibits 1 and 2, App. at A-086, A-087,
the judgnent before us only addresses “real estate taxes in the
amount of $6,768.60.” Thus, we need not, and will not address,
how “wat er/ sewer” fees, “late fees,” and other such charges are
treated under the Code’ s priority and distribution schene.
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wi t hout requiring paynent of the adm nistrative costs of the
Property.” 1d. The bankruptcy court explicitly concluded that
t he debtor was under no obligation to nove for abandonnent:
“Although [a notion to conpel abandonnent] may have been
judicious, it is not required, and the burden is on the Trustee
to provide for property within a bankruptcy estate.” 1d.

Di scussi on

We begin with the pertinent statutes. Section 503(b)
addresses responsibility for post-petition taxes in the
foll owi ng terns:

(b) After notice and a hearing, there shall be allowed

adm ni strative expenses, other than clains allowed under
section 502(f) of this title, including -

(1) (A
(B) any tax -
(i) incurred by the estate, except a tax of a

ki nd specified in section 507(a)(8) of this
title;

11 U.S.C. 8 503(b)(1)(B)(i).” Section 507(a)(1l) dictates that

al l owed adm ni strative expenses be treated first anong priority

! The exception for 8 507(a)(8) taxes, which include
certain inconme taxes, pre-petition property taxes, wthhol ding
t axes, enploynment taxes, excise taxes, custons duties, and
certain tax-rel ated penalties, does not enter into our anal ysis.

This dispute does not <concern 8 503(b)(1)(A), which
establi shes adm ni strative expense status for “actual, necessary
costs and expenses of preserving the estate.”
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claims, and § 726(a)(1l) provides that priority clainm shall
receive distributions from the estate ahead of all other
unsecured clainms. Section 503(a) provides that “any entity” nay
“tinmely file” a request for paynent of an admnistrative
expense, or may do so “tardily” if permtted by the court “for
cause.” Finally, we acknow edge 28 U S.C. 8§ 959(b), which
generally requires trustees in bankruptcy cases to “namanage and
operate the property in [their] possession” according to state
law “in the sanme manner that the owner or possessor thereof
woul d be bound to do if in possession thereof.”

The bankruptcy court’s decision followed the hol ding and

rationale of In re Trowbridge, 74 B.R 484 (Bankr. E.D. Pa.

1987). The Trowbridge court addressed circunstances resenbling,

but far fromidentical to, those before us. There, after the
debtor’s estate generated sufficient funds to pay unsecured
creditors in full (with interest), the trustee sought to return
real estate to the debtor pursuant to 11 U S.C. 8§ 726(a)(6).

In re Trowbridge, 74 B.R at 485. Property taxes had accrued on

t he parcel during the approximately seven years it had been in
t he bankruptcy estate. |d. The trustee had paid sone of them
but at final distribution taxes for the last two years were
ow ng. |d. Although the taxing authority took no action, the

debt or objected to the proposed distribution, asserting that the



trustee should pay the outstanding taxes with estate funds
before returning the property to her. 1d.
The court agreed with the debtor, commenti ng:

I n general, postpetition property taxes, (as well as
certain other taxes), are treated as an adm nistrative
expense liability of the estate under section
503(b)(1)(B) and allowed as a first distribution
priority pursuant to 11 U S.C. 8 507(a)(1). At |east
two related rational es underlie this gener al
principle, insofar as property taxes are concerned.
First, the trustee, on behalf of the estate, has
control of real property, postpetition, and this
property has received all of the benefits and services
provi ded by | ocal governnent, for which | ocal property
taxes are intended as sone reconpense. In addition

t he stay under section 362(a), which protects property
of the estate, prevents taxing authorities from
asserting liens against the property in order to
insure or conpel paynent of postpetition taxes.

ld. (citations omtted).

Trowbridge noted the trustee's exclusive control of the

property, the effect of the automatic stay,® and the debtor’s
inability to use the property while it remained in the estate.
ld. at 486. Inportantly, the court also considered the result

fair, “for if the property were of no benefit to the estate, the

8 We note that the Trowbridge court’s concern regarding
the effect of the automatic stay on a taxing authority’ s ability
to assert liens on property for unpaid postpetition taxes has

been aneliorated by subsequent revisions to § 362. See Pub. L

No. 103-394, 8§ 401 (codified as 11 U.S.C. 8§ 362(b)(18) (8§ 362(a)
does not operate as a stay of the “creation or perfection of a
statutory lien for an ad val orem property tax inposed by .o
a political subdivision of a State, if such tax comes due after
the filing of the petition.”));



trustee was free to abandon [it] (or creditors or the debtor was
free to seek to have the property abandoned) pursuant to 11
UusSC 8§ 554. . . . Here, though, the property was never

abandoned. ” | d. The Trowbridge debtor objected to the

trustee’s attenpt to return to her property saddled with unpaid
t axes. She nmade objection at the first opportunity presented by
the trustee: distribution pursuant to 8 726(a)(6).

Li ke the taxing authority in Trowbridge, the City of Gardner

made no cl aim against the bankruptcy estate for unpaid real

estate taxes. Li ke the debtor in Trowbridge, Milmn did not

nove to conpel abandonnent at an early stage.® But neither did

it object to the trustee’ s abandonnent of 140 South Main on the

grounds that it would be subject to liability for estate-
incurred property taxes. Mai | man waited an additional four
years before filing an adversary proceedi ng seeki ng payment of

the taxing authority’s due.?°

9 See 8§ 554(b)(providing that a party-in-interest may
request abandonment of property that is “burdensonme” to the
estate or of “inconsequential” value and benefit to the estate);
Fed. R Bankr. P. 6007(b)(party-in-interest seeking to conpel
abandonnent proceeds by notion).

10 Trowbridge’'s scenario differs from ours in another
regard. The estate had a surplus. Presumably, had the trustee
not paid the taxes, he would have returned to the debtor both
the property and the funds to pay them See 8§ 726(a)(6). The
case | eaves unexpl ai ned exactly why the debtor and the trustee
were at odds under those circunstances.
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The court below also relied on In re Farris, 205 B.R 461

(Bankr. E.D. Pa. 1997), for the proposition that, regardl ess
whet her property confers a benefit on the estate, the question
to be answered in a 8 503(b)(1)(B)(i) analysis is whether the
taxes were “incurred” during the trustee’ s adm nistration of the

property, Mailman 111, 256 B.R at 242, a proposition with which

we take no issue.

The Farris trustee objected to a proof of claimfiled by the
City of Canden, New Jersey, seeking admnistrative priority for
real estate taxes (and related charges) pur suant to

8§ 503(b)(1)(B). In re Farris, 205 B.R at 463. The taxes had

been assessed during the period fromthe case’'s conversion to
chapter 7, through abandonnent (approximtely two years). 1d.
The court overruled the trustee’ s objection because the trustee
had actively marketed the property, collecting rent from the
building’s tenant all the while. Id. at 462-63. After
mar keti ng efforts proved unsuccessful, the trustee abandoned t he
property. 1d. at 463. Less than two nonths later, the City of
Canmden filed its proof of claim [|d.

Qur case differs from Farris in two inportant respects:
First, the request for paynment there was nmade by the taxing
authority itself, rather than by a hopeful, indirect beneficiary

of an estate-funded tax paynent. Second, the request for

10



payment was nmade i medi ately, not four years, after abandonment.

For these reasons, we find neither Trowbridge nor Farris

particularly conpelling authorities. We note, however, that
Sal emi's principal line of argunent is equally unconvincing. He
asserts that once 140 South Main was abandoned “the property
interests are treated as if they had remai ned with the debtor at
all tinmes and any charges in regard thereto . . . are charges to
be paid by the debtor. . . .” Trustee's Brief, at 6. Salenis
argunent relies on the “relation back” doctrine devel oped under

t he Bankruptcy Act. See United States v. Grant, 971 F.2d 799,

804-05 (1st Cir. 1992)(explaining the notions of relation back
and “revesting”). Under the “revesting mechanisni of the
rel ati on back doctrine, “the bankrupt’s prepetitiontitle to the
abandoned property woul d be reinstated, free of any intervening

act by the trustee. . . .” Gant, 971 F.2d at 804 n.7 (citation

onm tted) (enphasis in original); see also Butler v. Shanor, No.

94-2198, 1995 W. 699016 (10'" Cir. Nov. 28, 1995)(unpublished
deci sion)(once property was abandoned, it was as if
adm ni stration of asset never occurred, so property tax claim
asserted post-abandonnent could not be paid as adm nistrative
claim. In Gant, the First Circuit expressly rejected the

debtor’s argunent that the “relation back” doctrine was
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available to defend a crimnal prosecution, and pertinently
noted that “[t]he principal raison d etre of the ‘vesting
mechani sm no | onger obtains under the Bankruptcy Code.” [d. at
805.

Grant casts serious doubt on the relation back/revesting
doctrine’s continued vitality. We declinetorely onit for our
deci si on. We do not endorse Salemis view that a trustee’s
abandonnent of property (even the abandonment of property that
has not been *“actively admnistered”) pursuant to 8 554(a)
precludes estate liability for property taxes.

The Tenth Circuit’s unpublished Butl er deci si on nmade anot her
poi nt worth consideration today. It observed that the dispute
relating to estate liability for property taxes had been
initiated by the trustee, who obtained a declaration of non-
liability in the lower court. That declaration was appeal ed by
a nortgagee, who was aggrieved by nonpaynent. The court noted
that the taxing authority had not requested paynent and
determ ned that, absent such a request, tinely nade, the trustee

could not pay the tax. Butler v. Shanor, 1995 W 699016, at

**4. For our purposes, the City of Gardner’s |ack of interest

in these proceedings is, as discussed bel ow, not insignificant.

We agree that the applicable statutory sections should be

12



straightforwardly applied, as both Trowbridge and Farris
suggest. We do not agree with the bankruptcy court, however,
that in a case such as this, where the debtor is the party
seeki ng paynent of a purported adm nistrative expense to athird
party, years after the property’ s abandonnent, the statute
requires that real estate taxes be paid from estate funds.
Mai | man sat on its hands (with “no reasonabl e expl anation”) for
four years after abandonment before filing an adversary
proceedi ng agai nst the trustee. W do not believe such inaction
conplies with 8 503(a)’s requirenent that an entity seeking
payment of an admi nistrative expense “tinely file” its request.
Assum ng wi t hout deciding that Milmn had standing to request
that the taxes be paid, its request was anything but tinmely.??
And the record is devoid of any justification for Mailmn’'s
ext ended del ay.

Mor eover, although we agree that Miilmn was not required
to nove for the abandonnment of 140 South Main as it had the

right to do under 8 554(b) and Fed. R Bankr. P. 6007(b), we

1 Section 503(a) provides that “any entity” may request
payment of an adm nistrative expense. The Code and Rul es do not
illumnate the limts, if any, on the breadth of standing the
statute confers. See 4 Lawence P. King, Collier on Bankruptcy
(15" Ed. Rev. 2001) T 503.02. Thus we are |oathe to accept
Butler’'s apparent teaching that only the taxing authority my
request paynent of adm nistrative property taxes. | nsof ar as
today’ s decision is concerned, we need not reach the point.
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believe that its failure to do so, coupled with its failure to
obj ect when the trustee ultimately did abandon the property,
precludes its l|ate-made argunent that it “had no ability to
exerci se any control over the Property . . . insofar as the
Trustee’s role elimnated the Debtor’s ability to use, rent or

convey the Property.” Miilman I11, 256 B.R at 241. \When the

trustee filed notice that the property would be abandoned
(“warts and all”), Milman stood silent. It took no action for
anot her four years. And all the while, the City of Gardner
pressed the estate for nothing, perhaps concluding that 140
Sout h Mai n’ s abandonnent, coupled with the town’s tax coll ection
and |lien procedures, rendered it as good as paid.

It is this combination of factors, the debtor seeking
paynment of a claim belonging to a third party, years after the
claim ripened and the opportunity for pressing the claim was
presented, that |eads us to the conclusion that the bankruptcy
court erred in ordering the trustee to pay the real estate taxes

at issue.

Concl usi on

For the reasons set forth above, we reverse the order of
t he bankruptcy court requiring the trustee to pay real estate
taxes to the City of Gardner, Massachusetts in the anmount of

$6, 768. 60.
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