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Per Curiam.

Chapter 13 debtors, Mark C. Morse and Lisa M. Morse, appeal from the bankruptcy
court’ s order granting summary judgment in favor of Automotive Finance Corporation (“AFC”)
on its complaint asserting that the debt owed to it is excepted from discharge pursuant to 8
523(a)(6) of the Bankruptcy Code.*

During the course of their chapter 13 case, AFC commenced an adversary proceeding
seeking a determination that its guaranty claim against each of the Morses was excepted from
discharge under 88 523(a)(2), (4), and (6) (Counts | through 111, respectively). The bankruptcy
court granted AFC’s motion for partial summary judgment with respect to Count I1l. The Morses
appealed. Thereafter, the bankruptcy court entered afinal order in which it entered judgment for
AFC on Count Il and indicated that, as a result, the remaining counts were moot.

We note that as the judgment was final asto all counts, we have jurisdiction to consider
thisappeal. See 28 U.S.C. § 158(a)(3). We also note that we review an order granting summary

judgment de novo. Inre Olympic Mills Corp., 477 F.3d at 14 (citing Razzaboni v. Schifano (In

re Schifano), 378 F.3d 60, 66 (1st Cir. 2004)). A grant of summary judgment is appropriate if the
"movant shows that there is no genuine dispute as to any materia fact and the movant is entitled
to judgment as a matter of law." Fed. R. Civ. P. 56(a).

Before addressing the issue of material fact, we must consider the threshold question of
whether AFC is entitled to relief under § 523(a)(6) as a matter of law, an issue that was not raised

below or addressed in the briefs. We need look no further than 8 1328(a)(2) for the answer. That

1 Unless expressly stated otherwise, all references to "Bankruptcy Code" or to specific statutory
sections are to the Bankruptcy Reform Act of 1978, as amended, 11 U.S.C. § 101, et seg. Referencesto
"Bankruptcy Rule" are to the Federal Rules of Bankruptcy Procedure.
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section provides, with inapplicable exceptions, that after a debtor has completed payments under
the plan, "the court shall grant the debtor a discharge of all debts provided for by the plan . . .
except any debt -- (2) of the kind specified in section 507(a)(8)(C) or in paragraph (1)(B), (1)(C),
(2), (3), (4), (5), (8), or (9) of section 523(a)." The statute notably excludes § 523(a)(6).> Thus,
adebt arising from willful and malicious injury to property can be subject to a
nondischargeability proceeding in a chapter 7 case per § 523(a)(6) but cannot receive the same
treatment in an open, pending chapter 13 case.

We therefore conclude that the bankruptcy court erred in granting summary judgment in
favor of AFC under Count |11 as AFC was not entitled to relief under § 523(a)(6).> Accordingly,
we (1) REVERSE the entry of summary judgment and REM AND Count Il with instructions to
dismiss the count without prejudice to AFC's right to revive the cause of action should the court
issue a Rule 4007(d) notice; and (2) as they are no longer moot, VACATE the judgment with

respect to Counts | and Il and REM AND them for proceedings consistent with this opinion.

2 The chapter 13 analog, § 1328(a)(4), provides an exception for acivil action awvard as a"result
of willful or maliciousinjury by the debtor that caused personal injury . . . or death . ..." Such claims
are not present in this case.

3 Under § 1328(b), the bankruptcy court may grant a discharge to a debtor who has not
completed payments under the plan. Under § 1328(c), if a debtor obtains such a discharge, debts arising
under subsection 523(a) are excepted. Under Bankruptcy Rule 4007(d), when a debtor moves for a
discharge under § 1328(b), the court will enter an order setting the deadline for a complaint under §
523(a)(6). The docket reflects that the debtors have not sought such a discharge and no such deadline
has been set.



