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PER CURIAM.

The trustee of the Chapter 7 Debtor, Healthco International,
Inc., (“Healthco”) appeals froman order of the Bankruptcy Court of
the District of Massachusetts dismssing his 11 US. C 8§ 547
conplaint to recover an allegedly preferential transfer. The
Bankruptcy Court had ruled that “the transfer in question
($235,558)! to Repco Printers & Lithographics, Inc., (“Repco”) was
a paynent in the ordinary course of business and therefore not
preferential.” Pursuant to 28 U. S.C. 8§ 158(b), the parties have
elected to have this appeal heard by the Bankruptcy Appellate
Panel, so jurisdiction is not an issue. For the reasons stated
bel ow, the decision of the Bankruptcy Court is reversed.

I
BACKGROUND

On June 9, 1993, Healthco filed a petition under Chapter 11 of
the Bankruptcy Code, and on Septenber 1, 1993, the case was
converted to Chapter 7. On QOctober 29, 1993, after an el ection
pursuant to 11 US.C. 8§ 702(b), WIlliam A Brandt, Jr. was

appoi nted Chapter 7 trustee, and on June 8, 1995, he filed the

! The parties agree that $31,977.38 of this paynent was for
new val ue provided to the Debtor by Repco subsequent to the all eged
preference, and therefore is not recoverable.



i nstant conpl ai nt agai nst Repco to recover a paynent nade within
ni nety days precedi ng Healthco's bankruptcy filing.
FACTS?

Repco, the Defendant/Appellee, is a comercial printer doing
business in St. Louis, Mssouri, and in August 1992, Fred J.
Zaegel , Repco’s president, was contacted by Janmes MIIs to handle
Heal thco’s printing needs. MII|s and Zaegel had previously worked
toget her through other conpanies with which MIls was affili ated.
From August 1992 through June 1993, Repco did all of Healthco's
commercial printing, ranging frombusiness cards to its extensive
gquarterly catal ogs displaying Healthco's line of dental supplies
and equi pnent .

Repco’ s invoices call for paynent within ten days of receipt;
however, none of Repco’s custoners paid according to the invoice
terms. Typically, they would pay approximately sixty days after
the date of invoice and that is the history of this account during
the pre-preference period. The parties agree that due to the
hi ghly conpetitive nature of the printing business, a sixty day

paynment practice is standard in the industry.

2 The follow ng uncontested facts are derived from the
pretrial stipulation and exhibits. See Record on Appeal, pp. 212-
538.



Repco’s coll ection techniques nay be described as “l ow key,”
and typically are enployed only when its operating cash flow is
really down. Said practice, when initiated, would be inplenented
as follows: Repco would review its accounts receivable to
determ ne which invoices were approaching sixty days, and those
custoners would be called to remnd themthat a group of invoices
wer e approxi mtely sixty days old and “are now payable.” Usually,
the first phone call resulted in paynent. During the ten nonth
relationship with Healthco, Zaegel called Healthco' s treasurer
Arthur Souza, on four occasions to remnd him that a group of
Repco’ s invoices were approaching sixty days, and Souza usually
sent the paynent shortly after the phone call.

In late March 1993, Zaegel attenpted, unsuccessfully, to cal
Souza to rem nd himthat nunerous invoices had reached sixty days
ol d. During that tinme period, Healthco' s paynents were nore
del ayed than in the past, “particularly considering the anmounts
involved.” (See Record at 228, p. 47, line 13.) After severa
failed attenpts to reach Souza, Zaegel took the unusual step of
going directly to Healthco’s Chief Financial Oficer, Janes Myl e,
to di scuss the outstanding invoices. This was the first tinme Repco
was ever in direct contact with Myl e regardi ng delinquent paynent,
and it is stipulated that Zaegel did not “pressure” Myle, but used

t he sanme unobtrusive techniques utilized with M. Souza on previous



occasions. After his discussion wth Zaegel, Myle asked Souza
what Repco was owed, and inquired “what was the fastest way to get
Repco paid.” Less than two weeks later, Repco received a wre
transfer fromHeal thco in the anbunt of $235,558.64. This paynent,
for the first time in the business history of these two entities,
covered all outstanding invoices, |eaving a zero bal ance. (See
Record, at 230.) This was also the first time in the parties’
deal i ngs that Healthco paid by wire transfer. (See Record, at 229.)
In this single paynent Healthco satisfied 68 Repco invoices that
ranged in age fromO to 200 days old. (See Record, at 332-334.)
During the pre-preference period, Healthco made 18 paynents to
Repco, paying 118 invoices ranging from9 to 180 days old. (See
Record, at 328-331.)

During the ninety day preference period, there were several
paynments by wire transfer, nostly to professionals assisting in
Heal t hco’s turn-around effort. Only three wire transfers were to
nonpr of essi onal creditors, including the questioned paynent to
Repco. O those three paynents, two have been returned to the
Trustee as preferential. (See Record, at 338-349.)

I
DISCUSSION

This dispute was submitted to the bankruptcy court on a

stipul ated record which included thirteen exhibits, and on July 17,



1996, the court issued an opinion and an order which states, inits
entirety, that:

A trial was scheduled in this matter for May 1, 1996.

However, the parties filed a notion to submt the matter

on stipulated facts and exhibits, which was granted on

April 30, 1996.

In consideration of said facts and exhibits, the

conplaint is dismssed by virtue of the ordinary course

of business defense. A separate order will issue.
Qpi nion, July 17, 1996, Record at 534-35. The Order issued on the
same date states: “The court having today issued a separate
opinioninthis matter, in accordance therewith, it is ORDERED t hat
the conplaint is dismssed.” Oder, July 17, 1996, Record at 536.

STANDARD OF REVIEW

Because no factual dispute exists in the instant case, the
bankruptcy court’s rulings are reviewed de novo. See U.S. v.
Yoffe, 775 F.2d 447, 451 (1st Gr. 1985); Auburn Police Union v.
Carpenter, 8 F.3d 886, 892-93 (1st Cir. 1993), cert. denied, 511
U S. 1069 (1994); Brewer v. Madigan, 945 F.2d 449, 452 (1st Cr.
1991) .

DISCUSSION

The parties do not disagree as to the requisite elenents of a

preference under Section 547(b).%® Rather, the sole issue at bench

3 This Section provides:

(b) Except as provided in subsection (c) of this section,
the trustee nay avoid any transfer of an interest of the
debtor in property--



is whether the $235,558.64 wire transfer to Repco was a paynent
made in the ordinary course of business pursuant to 11 U S.C
547(c)(2), and therefore not subject to recovery by the Chapter 7
trustee. Section 547(c)(2) states that:

(c) The trustee may not avoid under this section a
transfer--

(2) to the extent that such transfer was--

(A) in paynent of a debt incurred by the debtor
in the ordinary course of business or financial affairs
of the debtor and the transferee;

(B) made in the ordinary course of business or
financial affairs of the debtor and the transferee; and

(© made according to ordi nary busi ness terns.

(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;
(3) made while the debtor was insolvent;
(4) made- -
(A) on or within 90 days before the
date of the filing of the petition;
or
(B) between ninety days and one year
before the date of the filing of the
petition, if such creditor at the
time of such transfer was an in-
si der; and
(5) that enabl es such creditor to receive nore
t han such creditor would receive if--
(A) the case were a case under chap-
ter 7 of this title;
(B) the transfer had not been made; and
(© such creditor received paynent
of such debt to the extent provided
by the provisions of this title.
11 U.S.C. 547(b).



11 U.S.C. 547(c)(2). This exception to the trustee’'s ability to
recover preferential paynents was created “to |eave undisturbed
normal financial relations, because it does not detract fromthe
general policy of the preference section to discourage unusua
action by either the debtor or his creditors during the debtor’s
slide into bankruptcy.” H R Rep. No. 595, 95th Cong., 1st Sess.
373 (1977), reprinted in 1978 U.S.C.C A N 5787, 5963, 6329; see
also First Software Corp. v. Curtis Mfg. Co. (In re First Software
Corp.), 81 B.R 211, 212 (Bankr. D. Mass. 1988).

The Section 541(c) (1) and (2) exceptions further the goal

of enabling debtors to rehabilitate thenselves by

i nsul ating normal business transactions fromthe trus-

tee’ s avoi dance power. Wthout these exceptions credi-

tors would be reluctant to conduct business with a

struggling enterprise for fear that any paynents nmade by

t he debtor could | ater be avoi ded.
O’Neill v. Nestle Libbys P.R., Inc., 729 F.2d 35, 37 (1st Gir.
1984) . The creditor has the burden to establish the ordinary
course of busi ness defense, by a preponderance of the evidence. 11
US. C 8 547(Q); See wWJM, Inc. v. Massachusetts Dept. of Public
Wwelfare, 840 F.2d 996, 1010 (1st Cir. 1988); Garb v. Atlandia
Imports, Inc. (In re Narragansett Clothing Co.), 146 B.R 609, 611
(Bankr. D.R 1. 1992); First Software Corp., 81 B.R at 212.

Al t hough t he Bankruptcy Code does not define “ordinary course

of business,” the term has been interpreted and circunscribed by

the case |aw To conme within the ordinary course of business

8



exception, the creditor nust show. (1) that the debt was incurred
in the ordinary course of business between the debtor and the
particular creditor; (2) that the payment from the debtor to the
creditor was ordinary in relation to past practices between the
debtor and the particular creditor; and (3) that the paynent was
ordinary according to prevailing business standards. Mordy v.
Chemcarb, Inc. (In re Food Catering & Housing, Inc.), 971 F.2d 396,
398 (9th CGr. 1992); see also WJM, Inc., 840 F.2d at 1010-11;
Narragansett Clothing, 146 B.R at 611; In re Tolona Pizza Prods.
Corp., 3 F.3d 1029, 1031-33 (7th Cr. 1993); Logan v. Basic Dist.
Corp. (In re Fred Hawes Org., Inc.), 957 F.2d 239, 243-45 (6th Gr.
1992). To establish the ordinary course defense it is necessary to
prove each elenent. wJM, Inc., 840 F.2d at 1011. “[T]he Code’s
failure to define the term makes each determ nation a peculiarly
factual one,” First Software Corp., 81 B.R at 213, and “[t]he
factors the Court shoul d consider to determ ne whether a transferee
has established the requirenents of Section 547(c)(2) include: 1)
the prior course of dealing between the parties; 2) the anount of
the paynents; 3) the timng of the paynents; and 4) the circum
stances surrounding the paynents.” Id; see also Fred Hawes, 957
F.3d at 244.

Inthe instant case the parties stipulate that “[t] he i nvoi ces

paid with the alleged preference were for printing services and

9



product incurred in the ordinary course of Healthco s business,”
thereby satisfying the first elenent under Section 547(c)(2)(A).
(Record, at 215, ¢917.) Repco argues that the second part of
Section 547(c)(2)(B) is also satisfied, i.e., that during the pre-
preference period, a clear course of dealing devel oped between the
parties, showi ng that Healthco paid Repco’ s invoices, on average,
62.3 days after the invoice date. The invoices paid by Healthco
via the wire transfer were aged, on average, 59.5 days. Finally,
Repco argues that it has satisfied the third elenment of the
ordinary course of business defense under Section 547(c)(2)(C
because, according to the Stipulated Facts,* Healthco' s average
paynment of 59.5 days during the preference period conpares
favorably with the industry standard of sixty days.

I n support, Repco cites Branch v. Ropes & Gray (In re Bank of
New England Corp.), 161 B.R 557 (Bankr. D. Mass 1993), where the
debtor made ten paynents to its lawers, totaling $614, 889. 08,
during the preference period. The court conpared the way the
debtor paid the Ropes & Gray invoices during the pre-preference
period and found that the 54.7 day average during the preference
period did not significantly differ fromthe 38.4 day pre-prefer-

ence average. The court noted that during the preference period

4 See Record at 213, | 6.
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the debtor remamined consistent with its general goal of paying
Ropes & Gray invoices within 30-60 days. Id. at 560-61. It
appears from the Bankruptcy Court opinion that the only factor
consi dered by the court in Branch was the “average” tinme of the
paynment s. As the trustee correctly points out in this case,
however, there are a nunmber of factors, in addition to average
time, that are also relevant, and i ndeed necessary to consider, to
do a neani ngful analysis in these cases.

If timng/averaging could be considered in isolation, Repco’ s
argument would be nore persuasive, but |ooking beyond just
mat hemat i cal “aver ages,” and by examning the paynents
individually, a significant difference in paynent behavi or between
the pre-preference and the preference periodis revealed. Prior to
the transfer in question, al nost ninety percent of Repco’s invoices
were paid between 30 to 90 days, while only fifty-one percent of
the invoices paid by the wire transfer fell within 30 to 90 days.
Al so of significance, according to M. Zaegel, shortly prior to the
transfer Healthco was “nore delinquent than it had been in the
past.” (See Record, at 228, | 47, line 13.) Indeed, the extrenes
in the dates of the paynents in this case skew “averages” to the
point that they are irrel evant and m sl eadi ng.

When one conbines the timng of the questioned paynent with

all of the other relevant factors, we are unable to agree with the

11



Bankruptcy Judge’s conclusion that the wire transfer was “ordi-

nary,” vis-a-vis the prior conduct of the parties. |In addition, we
are m ndful of these additional factors: (1) this was by far the
| ar gest paynent nade by Healthco to Repco during their ten nonth
rel ati onshi p. The only other paynent that cones close, in
magni t ude, to the questioned transfer was one totaling $172, 690. 72,
on Decenber 28, 1992. All other paynments were in anounts | ess than
26% of the paynment in question; (2) this was the first tine in the
parties’ business history that invoices were paid by wire transfer
rat her than by check; (3) this was the first tinme in the parties’
hi story that Repco’ s president dealt directly with Healthco’ s Chi ef
Financial Oficer Janes Myl e regarding paynent; (4) this was the
first time in the parties’ history that Healthco paid the entire
out st andi ng bal ance due Repco.?®

Al t hough not specifically articulated in his opinion, it is
inplicit therein that the Bankruptcy Judge felt that the simlarity

in average age of the invoices paid by Healthco during the

preference period was di spositive of the issue. Such a concl usion

> Repco disputes this contention on the ground that it was
provi di ng pre-press services on Healthco’s quarterly catal og at the
time of the transfer; however, it is clear that Heal thco coul d not
pay for services that Repco was in the process of performng and
had not yet even billed to Healthco. |In light of Repco’ s hypersen-
sitivity on this issue, it would be nore accurate to say that this
isthe first time Healthco paid all known, outstanding i nvoi ces due
Repco.
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overl ooks nmany of the stipulated facts, as well as the other
factors enunciated in First Software Corp. supra. Based on the
totality of the undisputed circunstances, we feel constrained to
find and concl ude that the paynent in question was not nade in the
ordi nary course of business between Healthco and Repco.® Accord-
ingly, we rule that the $235,558’ paynent is preferential, and

subj ect to recovery by the Trustee under Section 547.

® In footnote 7 of its brief Repco argues in the alternative
that the Court, while ruling that the wire transfer is a prefer-
ence, could also find by exam ning the individual invoice dates
that a portion of the paynment was not preferential, thereby
splitting the paynment as to preference and non-preference parts.
In support of this argunment, Repco cites In re Miner Indus., Inc.,
119 B.R 6, 9 (Bankr. D.R1I. 1990). |In Miner the only factor at
issue was the timng of the alleged preference. The Court stated
that “[t]he record al so shows Narragansett did not pronpt or induce
t he Decenber 14, 1987 paynent, but that it was received by regul ar
mai |, and was made, as usual, by an uncertified business check.”
Id. The many additional factors present in this case take Healt h-
co’'s paynent outside of the ordinary course, and because of that,
Miner i s not applicable here.

7 Less $31,977.38 stipulated by the parties to be new val ue.
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