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This opinion is the second in what has becone an extensively
litigated issue spanning approximately nine years. W see no need to
reiterate a mpjority of the facts involved and refer interested parties
to the facts set forthin this Panel’s first opinion dated May 13, 1997.

See Aetna Cas. and Sur. . v. Markarian (In re Markarian), 208 B.R 249

(B.A.P. 1t Cir. 1997). This opinion is the Panel’s second in relation
to this matter, which, to the extent it is inconsistent as ind cated
herein, supersedes the first opinion dated May 13, 1997. The Bankruptcy
Appel | ate Panel has jurisdiction over this appeal pursuant to 28 U S. C
§ 158. We reviewfindings of fact for clear error and conclusions of |aw

de novo. FeEp. R. Bankr. P. 8013; Piccicuto v. Dwer, 39 F.3d 37, 40 (1%

Gir. 1994).

I. Issues on Rehearing.

A. The Appellant.

The Appel | ant noved for rehearing on the foll ow ng two i ssues:
A. \Whether this matter should be remanded with instructions
to enter summary judgnent for Markarian on the issue of
nondi schargeabi lity;
B. If this Court’s remand is not for the entry of summary
judgment for Markarian on the issue of nondi schargeability,
whet her (on remand) Markarian is entitled to a ruling that
actual fraud by Markarian has not been established under
principles of collateral estoppel.
Mot . of Debtor/Appel |l ant Jack Markarian for Reh’g at 1-2. As grounds for
his notion, the Appellant averred that the record does not show what
damages resulted from his individual acts of fraud. He states that he
is entitled to summary judgnment because (1) the Appellee failed to

present evidence illuminating how the Appellant proxi mately caused the



Appel I ee’ s | osses; and (2) this issue of proxinate cause was an essenti al
el enent of the Appellee’s case seeking to except the judgnent agai nst the
Appel | ant from di schar ge

As further grounds for his motion, the Appellant avers that the
Appel | ee, The Aetna Casualty and Surety Conpany (“Aetna”):

is not entitled to invoke collateral estoppel against

Mar karian on the issue of actual fraud because the jury was

permtted to find Markarian liable for fraud on instructions

covering aiding and abetting and because the First Circuit on
direct appeal held that a finding that Markarian comitted
fraud was not essential to the judgnent.

Mot. of Debtor/Appellant Jack Markarian for Reh’'g at 2.

In support of the first assertion on proxi mate cause, the Appell ant
asserted that the Appellee bore the burden of proof on each issue; thus,
Aetna shoul d have shown the “extent to which noney was obtained by .

actual fraud.” Mot. of Debtor/Appellant Jack Markarian for Reh' g at
5 (internal quotations omtted).

In support of his second assertion, the Appellant cites 18 CHARLES
ALAN WRI GHT, ET AL., FEDERAL PRracTI cE AND ProceEDURE, 8§ 4421, at 205 (1981), for
the proposition that once an appellate court has affirmed on one ground
and passed over anot her, preclusion does not attach to the ground om tted
fromits decision. Mt. of Debtor/Appellant Jack Markarian for Reh' g at
8. Further, the Appellant refers to the First Circuit’s opinion that

affirnmed the District Court’s opinion. See Aetna Cas. Sur. Co., 43 F. 3d

1546 (1%t Cir. 1994).

In the unpublished portion of Aetna Cas. Sur. Co., the Circuit Court

found that it was sufficient if the jury inferred that the Appellant
“ai ded and abetted another Arsenal defendant in the conmm ssion of two

acts of mail fraud.” Mot. of Debtor/Appellant Jack Markarian for Reh’g



at 8.' Thus, the Appellant wi shes this Panel to adopt his reasoning that
the First GCrcuit found it unnecessary whether the Appellant commtted
actual fraud or nmde a false representation, since it affirmed
specifically on grounds of aiding and abetting, rather than on the basis
that the Appellant comritted mail fraud as a principal. 1In this sense,
t he Bankruptcy Court could not have granted summary judgment on the
grounds of <collateral estoppel, because the fourth element of the
doctrine is that “the determ nation of the issue nust have been essenti al

to the judgnent.” Gella v. Salem Five Cent Sav. Bank, 42 F.3d 26, 30

(1t Gir. 1994). See also Reynolds-Marshall v. Hallum 162 B.R 51, 55

(D. Me. 1993); Sack v. Freidlander (In re Friedl ander), 170 B.R 472, 476

(Bankr. D. Mass. 1994).

B. The Appel |l ee.

The Appellee, on the other hand, argues that the record
contains sufficient findings of fraud, other than the jury's finding of
actual fraud, to affirm the Bankruptcy Court’s decision in favor of

coll ateral estoppel. Specifically, the Appellee states:

'  The Appellant, in his brief, cites to page 577 in Record Appendi x
Volunme |l subnmitted to the Panel. Wthout entering into a discussion
whet her this case is a sufficiently “related case” such that we may cite
to the unpublished opinion, see 1ss CGr. R 36.2(b)(6) (“Unpublished
opinions may be cited only inrel ated cases. Only published opini ons nay
be cited otherwise.”), we note that the cite on page 577 is not included
in the published opinion, but is included in the slip opinion Aetna Cas.
Sur. Co. v. P&B Aut obody, Nos. 93-1877, 83-1878, 93-1879, 93-1880, 93-
1881, 93-2209, 93-2300 and 93-1903, slip op. (1 Cir. Dec. 29, 1994)
(partially not for publication). In the slip opinion sectionV, “Unfair
Trade Practices: Mass. Gen. L. Ch. 93A,” runs from pages 547 to 548 and
is included in its entirety in the published opinion. See Aetha Cas.
Sur. Co., 43 F.3d at 1566. Page 577, however, is part of section XV,
“Sufficiency of Evidence,” which is not included in the published
opi ni on. The published opinion only runs to section |IX before the
conclusion. Aetna Cas. Sur. Co., 43 F.3d 1546 (1* Gr. 1994).
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Mar karian’s participation in the fraudul ent schene was

not lost onthe First Circuit, which in affirm ng the Judgnent

in its entirety, devoted no less than six pages of its

decision to the evidence denonstrating Markarian s personal

i nvol venent in the fraud conspiracy. As the First Circuit’s

opi ni on enphasi zed, the evidence supported findings that

Mar kari an had participated in the fraudul ent schene, was a

nmenmber of the conspiracy, had engaged in deceptive acts and

practi ces, and had made, at a  mninmm vari ous

m srepresentations with regard to the 1976 Rolls Royce and in

his dealings with Aetna appraisers.
Br. of Pl./Appellee The Aetna Casualty and Surety Conpany in Qpp’'n to
Debt or / Appel | ant Jack Markarian’s Mot. to [sic] for Reh’g and Rear gument
at 2-3 (“Appellee’'s Brief”).

In addition, the Appellee asserts that—were the Panel to remand

this matter to the Bankruptcy Court—summary judgnent could be granted

under section 523(a)(6).? Appellee’'s Br. at 8, see 11 U.S.C. 8§ 523(a)(6)
(1988) (a debt resulting fromthe “willful and malicious injury by the
debtor to another entity or to the property of another entity” will not
be excepted fromthe debtor’s discharge).

Finally, the Appell ee enphasizes that, although the First Circuit
affirmed the District Court’s decision on aiding and abetting grounds,
the First Circuit nade certain factual findings which should be given
col |l ateral estoppel effect. Appellee’ s Br. at 12-14. The Appellee al so
proffers policy considerations as to why this judgnment debt should not
be discharged. One such consideration contained inits brief is that
“Congress clearly could not have intended for conspirators to del uge the

bankruptcy courts with filings seeking to use the Bankruptcy Code to

* This is it not relevant since this appeal is predicated on section
523(a)(2)(A).



evade their conspiracy liability and thereby raise the prospect of

i nconsi stent judgnents.” Appellee’s Br. at 12.
II. Discussion.
A. The Appellant’s Proximate Cause Argunent.

The Appellant argues that the Bankruptcy Court should have
granted himsumrary judgnent, rather than granting it for the Appellee,
because t he Appel |l ee’ s case | acked proof of an essential elenment: to what
extent the Appellant’s fraudulent conduct proxinmately caused the
Appel | ee’ s damages. In short, if this debt on account of fraud wll be
excepted from di scharge, at the very least the Appellant only wants to
pay for his wongdoing, not the w ongdoing of his co-defendants.

In our May 13, 1997 opinion, we stated that “[t]he district court
judgnment nakes no delineation between danages incurred by Aetna on
account of the Arsenal defendants and damages incurred by Aetna on

account of other defendants.” Aetna Cas. and Sur. Co., 208 B.R at 254.

However, we vacate this portion of our previous opinion and affirmthe
Bankruptcy Court’s opinion holding the Appellant liable for the full
anount. The District Court, indeed, contained a delineation: the jury
verdi ct. Thus, we refer to the specific jury findings of joint and
several liability for each of the defendants. The jury in the District
Court case did not hold some of the defendants |ess accountable than
others, or find sone of the defendants |ess blameworthy than others.
Quite the opposite: if the jury had any books to throw, these were npst

decidedly thrown at the Appellant.



However, the Appellant stresses that “it cannot be concl uded from
the jury formthat the jury found Markarian [the Appellant] had nade a
false representation or that Mrkarian’s conduct, whatever it was,
proxi mtely caused a loss to Aetna.” Mot . of Debtor/Appellant Jack
Mar karian for Reh’g at 7. The Appellant points out, in support of this
assertion, that because Judge Young instructed the jury on actual fraud
and ai di ng and abetting, that the jury night not have found t he Appel | ant
i abl e of the kind of fraud sufficient to support a finding of coll ateral
estoppel for the purposes of section 523(a)(2)(A).

Toreiterate, section 523(a)(2)(A) does not “di scharge an i ndi vi dual
debtor from any debt . . . for noney, property, services, or an
extension, renewal, or refinancing of credit, to the extent obtained by

fal se pretenses, a false representation, or actual fraud . . . .7
11 U.S.C. 8 523(a)(2)(A) (21988). Thus, for the reasons that follow, we
find that the Appellant, as an individual, commtted fraud within the
nmeani ng of section 523(a)(2)(A).

First, for the Appellant to construct an argunent on what the jury
t hought when it found the Appellant |iable on every count is specious and
irrelevant at best. The jury, after a six-week trial, found the
Appellant individually liable on far greater grounds than the |esser
standard of “false pretenses,” 8§ 523(a)(2)(A), sufficient to sustain a
findi ng of nondi schargeability Wi thin section 523(a) (2) (A).
Specifically, the jury found the Appellant |iable of common-|aw fraud,
chapter 93A fraud, RICO fraud with Aetna as the enterprise, RICO fraud
with Arsenal as the enterprise, conspiracy, and RI CO conspiracy. R at

454.



Mor eover, the Appellant’s liability is joint and several. The jury
formlisted each def endant separately, and each defendant coul d have been
found not liable, including the Appellant. See R at 449-54, 470-76.
Certainly, if the jury had decided that any particular defendant was
i nnocent, the jury could have checked “not Iliable” for that person.
Regarding the Appellant, the jury found him liable on every count,
checking every liability blank available. R at 454. Indeed, the jury
al so, as part of his chapter 93A violation, penalized him the naxi mum
al | owabl e amount. R. at 454. The jury's findings are a clear indication
of the people’ s decision to hold the Appellant individually liable for
five types of fraud.

Second, we find that the First Circuit’s opinionincluded sufficient
findings of individual fraud on the part of the Appellant.® Under Part
Il of the First Circuit’s opinion entitled “Sufficiency of Proof,” the
First Circuit nade the followi ng findings. On page 1560 of its opinion,

it stated:

* In its background summary, the First Circuit stated:

The jury found that each of the individual Arsenal defendants
was |iable for a substantive R CO violation under 8§ 1962(c)
for participating in the affairs of Aetna through a pattern of

racketeering activity. The jury also found all of the
i ndi vi dual Arsenal defendants |I|iable, under 8
1962(d), for RICO conspiracy with the adjusters and the
operators of other body shops (not including Betty

Ar haggel i di s).

Aetna Cas. Sur. Co., 43 F.3d at 1552-53. For the Suprene Court’s nost
recent di scussion on conspiracy, see Salinas v. United States, 118 S. Ct.
469 (1997) (“Even if Salinas did not accept or agree to accept two
bri bes, there was anpl e evidence that the sheriff commtted at | east two
predi cate acts when he accepted nunmerous bribes and that Salinas knew
about and agreed to facilitate the scheme, and this is sufficient to
support Salinas’ conviction under 8 1962(d ).").
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[t]he elements of a mail fraud violation are
a scheme to defraud and the use of the mails to
execute or further this schene. The plaintiff
al l eged that each defendant conmitted predicate
acts of mail fraud.

The intentional filing of false insurance
clains or false conpleted work forns in order to
obtai n paynments fromAetna constitutes a “schenmeto
def raud” Aet na. The plaintiff does not need to
prove that each def endant personally used the mails
but only that the defendant acted “w th know edge

that the use of the mmils wll follow in the
ordi nary course of business, or where such use can
be reasonably foreseen.” In this case, it could

reasonably be foreseen by each defendant that
either an insured, a claimant, a body shop or an
apprai ser would use the nmails in connection with
each of the fraudul ent clains, or that Aetna would
use the mails to send paynents to the recipients.
Al'l of these uses of the mails were in furtherance
of the defendants’ fraudul ent schene.

Aetna Cas. Sur. Co., 43 F.3d at 1560 (enphasi s added) (internal citations

omtted). On page 1561, it stated “[t]he appellants sinply contend that
there was no evidence of fraud on the part of any of the appellants. W
have concluded that this assertion is contrary to the record.” 1d. at
1561. On page 1563, it stated “[f]romevi dence of the extensive dealings
of all other appellants with Cumrings and Dexter, the jury could have
inferred an agreenent, to defraud Aetna, anong all of the Arsenal
defendants . . . and the appraisers.” 1d. at 1563. On page 1566, in
di scussing the unfair trade practices count, Massachusetts General Laws
chapter 93A (Part V of the First Circuit’s opinion), it found “[u] nder
Massachusetts | aw, ‘unfair and deceptive acts or practices’ include acts
of fraud. W conclude that the evidence was anple to support findings
of fraudulent practices by these three defendants.” Id. at 1566

(referring to Zareh Tirinkian, Peter Markarian, and the Appel | ant herein,



Jack Markarian). These jury findings, that the Frst Circuit affirned,
were on the part of each individual defendant.

At any rate, section 523(a)(2)(A) may i nclude debts which arise from
the wongful acts of conspirators and their co-conspirators. See

Conpugraphic Corp. v. Golden (In re Golden), 54 B.R 957, 963, 965

(Bankr. D. Mass. 1985) (After holding a debt to be excepted from
di scharge under section 523(a)(2)(A) where the debtor procured and
over pai d out side contractors under a schene whereby he recei ved ki ckbacks
fromthese contractors of the “wongfully diverted corporate funds, " the
court added “[i]n short, while Golden was the direct beneficiary of a
conponent of the schenme, he was an indirect beneficiary of the entire

illicit relationship with Data and Traganos.”); Pisano v. Verdon (In re

Verdon), 95 B.R 877, 882 (Bankr. N.D.N. Y. 1989) (Although the evidence
did not support a finding of a schene, the court earlier stated that
“It]he only way the $15, 000 can be determ ned nondi schargeable . . . is
if . . . the Debtor’s own actions, individually or in concert with those
of her daughter’s and son-in-1law s under conspiracy or agency principl es,
satisfy the elenents of Code 8§ 523(a)(2)(A) . . . .”) (enphasis added);

Zervas v. Nix (Inre Nix), 92 B.R 164, 171-72 (Bankr. N.D. Tex. 1988)

(in a case quite simlar to the one at bar, although ultinmately deciding
the case under section 523(a)(6), the court stated “[i]n the present
case, it would be appropriate to give collateral estoppel effect to the
jury's factual determnations . . . that [the] Debtor nade false
pretenses, fal se representations and comritted statutory fraud”) (citing
Inre Suter, 59 B.R 944 (Bankr. N.D. IIl. 1986) (“where the court stated

that the el enents of fraud enconpassed in that District Court’s finding
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of fraud under RICO were identical to those required for a finding of

nondi schargeability under 8 523(a)(2)(A)”)); MicDonald v. Buck (In re

Buck), 75 B.R 417, 420-22 (Bankr. N.D. Cal. 1987) (Stating “a debtor who
has nade no fal se representati on may neverthel ess be bound by the fraud
of another if a debtor is a knowi ng and active participant in the schene
to defraud[,]” the court found the debtor’s debt excepted fromdischarge
because she was a “knowi ng, active participant” in her husband s schene
to defraud investors)(citing 3 CoLLl ER ON BankrupTcy  523.08[ 4] at 523-49

(15'" ed. 1979); Amen v. Black, 234 F.2d 12 (10" Cir. 1956); Matter of

Newmar k, 20 B.R 842 (Bankr. E.D.N. Y. 1982)).* The Appellant’s own bri ef

reiterates co-conspirator liability.> The jury found, which the First

*  Though unpublished, we also note that Judge Hillman, as part of a
ruling in a related case, has stated:

[ITooking at (a)(2)(A), it's the debtors’ argunent that only
a portion of the debt is non-di schargeable, and I nust anal yze
this |l arge judgnment and determ ne to what extent these debtors
were the perpetrators of the particular acts which are
i ncluded i n the omi bus RI COjudgnment. The contention is that
you cannot use conspiracy theories, any kind of conbination
theory, to assess against one individual something that was
not physically done by that individual. | don’t think that’s
good |l aw at all

R App. Volune I1Il; Tr. At 23, Aetna Cas. & Sur. Co. v. Zareh and Lena
Tirinkian (In re Zareh and Lena Tirinkian), Nos. 95-12040, 95-18668

(Bankr. D. Mass. Apr. 24, 1996).

> This portion is verbatimfromthe Appellant’s brief:

The spreading of liability to each nmenber of the conspiracy
for the acts of every conspirator is done for policy reasons
to discourage involvenent in conspiracies. Hal ber stam v.
Welch, 705 F.2d 472, 489 (D.C. Cir. 1983).

Thus, one who is a nmenber of a conspiracy is civilly
liable for all of the frauds commtted by every nmenber of the
conspi racy, regardl ess of whet her he knows about them whet her
he knows who is committing them whether he intends themto
happen, whet her he plans or knows about the injurious actions

11



Circuit recapped i n over six pages of its opinion, that the Appell ant was
an active and knowi ng participant in a conspiratorial schene to defraud

the Appellee. R at 454; see also Aetna Cas. Sur. Co., 43 F.3d at 1560-

66; United States v. Barker Steel Co., 985 F.2d 1123, 1128-29 (1t Cr

1993) (“It is well settled that nenbers of a conspiracy are legally

responsi ble for the actions of a co-conspirator taken in furtherance of

the schenme.”) (citing Pinkerton v. United Sates, 328 U S. 640 (1946);

United States v. Baines, 812 F.2d 41, 42 (1t Cir. 1987); United States

v. Fusaro, 708 F.2d 17, 21 (1t Cir. 1983)).
Therefore, we affirmthe Bankruptcy Court’s opinion on the findings
of fraud and vacate our previous opinion remanding this portion of the

matter for a finding of proximte cause.

or knows the extent of the conspiracy, whether the frauds
occur before he joins the conspiracy or after he quits it
(unless he makes known to the other <conspirators his
wi t hdr awal from the conspiracy), whether he actively
participatedin or benefitted by the particular acts resulting
in injury, or whether his own particular contribution to or
i nvol venent in the conspiracy proxi mately caused anyone harm
Id. at 479-81 (collecting cases); Bridge C A T. Scan
Associates v. Ohio-Nuclear lInc., 608 F. Supp. 1187, 1191
(S.D.N. Y. 1985) (conspirator is liable for acts of other
nmenbers of conspiracy as if they were his own, whether his
role is mnor or major, limted or slight); Martineau v.
Fol ey, 231 Mass. 220, 223 (1918) (participant inconspiracy is
liable irrespective of degree of his activity in wongful
act); 16 Am Jur. 2d, Conspiracy 8§ 50, 56 (1979) (civil
conspiracy itself may be of no consequence except as bearing
on determnation of who is liable; each nmenber of conspiracy
is liable for acts of al, regardless of whether menber’ s
i nvol venent was proninent or inconspicuous).

Br. of Debtor/Appellant Jack Markarian at 16-17. The Panel notes,
however, that the First Circuit cited numerous individual acts by the
Appel lant in furtherance of the conspiracy. See discussion supra Part
. A

12



B. Fi ndi ngs Essential to the Judgnent

The Appellant’s point of contention on rehearing regards the
fourth el enent of the doctrine of collateral estoppel. As a recap, we
restate the doctrine of collateral estoppel which requires the noving

party show t hat:

1. the issue sought to be precluded nust be the sane as
that involved in the prior action;

2. the issue nust have been actually litigated;

3. the issue nust have been deternined by a valid and
bi ndi ng final judgnent; and

4. the determ nation of the i ssue nust have been essentia

to the judgnent.

Gellav. SalemFive Cent Sav. Bank, 42 F.3d 26, 30 (1t Cr. 1994); see

al so Piccicuto, 39 F.3d at 40 (“When an issue of fact or lawis actually

litigated and determned by a valid and final judgnent, and the
deternination is essential to the judgnment, the determnation is
conclusive in a subsequent action between the parties, whether on the
same or adifferent claim”). In our May 13, 1997 opinion, we found that

all four elenments of collateral estoppel had been nmet. See Aetna Cas.

and Sur. Co., 208 B.R at 252.

In Part XIV(A)(3), the First Circuit specifically discusses the
sufficiency of the evidence to support the Rl COof fenses of the Appell ant
herein. After thoroughly review ng the evidence agai nst the Appell ant,
the First Circuit found that it supported the finding of at |east two
acts of mail fraud which constituted the predi cate acts necessary for the
Rl CO convi ction. The Appellant argues that all the Crcuit Court found
was that the Appell ant ai ded and abetted the comi ssion of mail fraud and

that aiding and abetting is not actual fraud as contenpl ated by section

13



523(a)(2)(A). However, as the Circuit Court stated, aiding and abetting
is a violation of section 1341, the mmnil fraud statute itself. The
Appel I ant woul d have the Panel find that a conviction on mail fraud is
insufficient to find an exception to discharge under section
523(a)(2)(A). W decline to make this finding.

In Commercial Assocs. v. Tilcon Ganmino, Inc., the Circuit Court

explains that the reasons for the requirenent that an issue be
“necessarily decided” is that “a collateral issue, although it may be the
subject of afinding, is less likely to receive close judicial attention
and the parties may well have only linmted incentive to litigate the
issue fully since it is not determ native. Under these circunstances,
extending the force of the unnecessary finding into a different case is

deemed too risky and possibly unfair.” Comercial Assocs. v. Tilcon

Gammi no, Inc., 988 F.2d 1092, 1097 (1 GCr. 1993). The CGrcuit Court

further stated that “[i]f a factual issue was vigorously litigatedin a
prior proceedi ng and w as] the focus of the court’s decision, preclusion
m ght well be appropriate even if in hindsight it could be shown that the
i ssue was, in sone sense, not strictly essential to the outcone. After
all, afactual determ nation is not i nherently untrustworthy just because
the result could have been achieved by a different, shorter and nore
efficient route.” Id. What is distinguishable between Commerci al
Assocs. and the instant case, however, is that the thrust of the Circuit

Court’s concern in Commercial Assocs. was whether the District Court of

Rhode | sl and

failed to give proper preclusive effect to the Rhode Island
Superior Court’s finding that Del Vicario was acting as an
agent of Lechnere and as such bound Lechnere to the ora
contracts with Tilcon. . . . The Rhode |sland Superior Court

14



states that Del Vicario was an agent of Lechmere only at one

point in its 28-page decision, and there only in passing,

somewhat cryptically and wi t hout any explanati on or anal ysis.

.o We conclude that this “finding” was col |l ateral and not

precl usive .
Id. at 1097-98. Further, the Circuit Court stated, “[i]n this case,
however, the single sentence in question seens to us to fall within the
principle that ‘if an inquiry reveals that the matters had “come under
considerationonly collaterally or incidentally,” preclusionis denied.’”
Id. at 1097 (citing WwcGHT, MLLER & CoorER, FEDERAL PRACTICE AND PROCEDURE §

4421, at 194 (quoting Norton v. Larney, 266 U. S. 511, 517 (1925)); see

al so WaigHT, MLLER & CooPER, supra § 2735, at 286.

In the i nstant case, we are not asked to consi der whether a Di strict
Court properly gave preclusive effect to state court findings. Rather,
the Appellant argues that we should forget the jury verdict in the
District Court case and focus only on what the First Circuit found
because the First Circuit affirnmed on | esser grounds, and those supersede
the District Court case. W do not think that this is the policy behind
gi ving preclusive effect to previously litigated cases. At any rate, the
First Circuit did not “consider[] only collaterally or incidentally,”
Norton, 266 U.S. at 517, the Appellant’s District Court case and the
fraud under which he was charged and found liable. The Crcuit Court’s

recital of the Appellant’s fraudul ent conduct underscores this fact. See

di scussion supra Part II1.A (citing to various pages in Aetna Cas. Sur.
Co., in which the First drcuit noted several of the Appellant’s

i ndi vi dual, fraudul ent acts).
It is unclear to this Panel why the First Circuit affirnmed the

District Court’s opinion on nore narrow grounds than what was covered

15



over the course of the trial. However, we do not feel that the First
Circuit specifically passed on affirm ng on the other counts of fraud for
|l ack of nerit; at the very least, it appears that the Circuit Court found
that, given so much fraud in the case bel ow, and gi ven such a vol um nous
record, it only needed to affirmon certain grounds. This is not to say
that there are an insufficient anpbunt of findings of fraud included in
the First Crcuit’'s decision to support our decision affirmng the
Bankruptcy Court’s summary judgnment opi nion on the grounds of coll ateral
estoppel. Indeed, there are plenty.

However, before we further discuss other First Circuit findings than
t hose nentioned above, see discussion supra Part Il.A we note that the
District Court clearly instructed the jury on the issue of fraud.
Specifically, the District Court stated:

Aet na nmakes clains of fraud, charges of fraud. And that’s the
charge that is probably the npost frequent charge made here.
So let ne explain to you what Aetna has to prove in order to

prove—and you have to keep each individual and each person,
and each conpany separate . :

First, that the person nade a statenment of nmmaterial
fact. That neans that the person said sonething that made
sone difference, that that was germane to an issue between the
person and Aetna, sonething that was significant as between
the person as Aetna. Second that that statement of materi al
fact was fal se, untrue.

Third, that the person making it knew it was untrue,
knew t hat they were nmaking a fal se statenent of material fact.
Now we're tal king about a specific intent in the person’s
m nd, a specific know edge that they knew t hat what was bei ng
said was untrue and they nmade it intending that Aetna would
rely onit. That Aetna woul d take the statenent as true, even
though they knew it was false. So understand, we’'re not
tal ki ng about carel essness or sl oppiness or negligence here,
we're tal king about fraud, a statenment of material fact that's
fal se, made by the person knowing that it’'s false, with the
intent that Aetna rely on it. Then there is [sic] two nore
things: [t]hat Aetna actually did rely onit; that Aetna acted
with respect to it in reliance upon the statenent.
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And lastly, the fifth point, that sonehow t hat danaged
Aetna. The npbst common way woul d be Aetna paid a claim Aetna
pai d out noney. But any damage to Aetna w Il do.

A statement of materia fact, one; that’'s false, two;
made with the intent that Aetna be deceived, three; four,
Aetna is deceived; five, Aetna | oses noney or property.

Mai | fraud consists of any schene or artifice designed
to obtain from another person noney or property which the
schener has no right to.

Now, if they prove an act of racketeering activity, mail
fraud by the law is an act of racketeering activity, that’s
not enough. They have to prove a pattern of racketeering
activity.

So I've told you what the nmail fraud is, racketeering
activity, I've told you there has to be a pattern. It neans
this, there has to be at least two acts, the person either
hi msel f or herself or as an acconplice, has to have done two
acts of racketeering activity within a ten-year span. And
even that’s not enough. These acts have to forma pattern.

As | understand it, though I’ ve been careful to detail for you
now all the different clains that are made, and | don’t in any
way take away fromany of those clainms that |’mnot going to
menti on now, Aetna’'s, nost of Aetna’'s clains are either clains
of fraud, which then |l ead theminto Chapter 93A viol ations or
clains of mail fraud which lead theminto these racketeering
clains. Fraud touches a nunber of Aetna' s cl ains.

R at 408-09, 420-22, 427, 428 (underlined enphases added). G ven the
i nstructions noted above, the fact that the jury returned a liability
verdict on every count against the Appellant, and the First Crcuit’'s

findings noted in Part Il of this decision, see discussion supra Part
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I1.A we believe there is sufficient proof to affirm the Bankruptcy
Court’s deci sion.

However, we again note further Circuit Court findings which
suppl ement our deci sion today. For exanple, the Circuit Court stated “we
find that the evidence was sufficient for the jury reasonably to find

liability on both Count VIII (the RICO substantive violation with Aetna

as the enterprise) and Count I X (the RICO conspiracy).” Aetna Cas. Sur.
Co., 43 F.3d at 1553. In addition, on page 1556, the Circuit Court
concluded “that the verdicts and judgnent for plaintiff against the
appel l ants are supported by the evidence received in this case, and by
| aw. ” 1d. at 1556. Further, the Circuit Court found that the
“Appel lants’ activities caused Aet na enpl oyees having authority to do so
to direct that other enployees make paynents Aetna otherw se would not
have made . . . [which was] sufficient to support a finding that each of
the appellants participated in the conduct of Aetna's affairs in this
way.” 1d. at 1559-60 (discussingthe RICOviolationunder § 1962(c) with
Aetna as the enterprise).

The Circuit Court continues on, stating “the evidence supports a
finding that appellants caused the Aetna appraisers to approve false
clains and conduct their appraisals in a manner contrary to Aetna's
busi ness practices and caused Aetna to pay out |arge suns of noney on
false clains.” 1d. at 1560. Al so,

In this case, it could reasonably be foreseen by each

def endant that either an insured, a claimnt, a body shop or

an appraiser would use the mails in connection with each of

the fraudulent clainms, or that Aetna would use the mails to

send paynments to the recipients. Al of these uses of the

mails were in furtherance of the defendants’ fraudul ent
schene.
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Id. at 1560-61. Imediately follow ng the one sentence that, it appears,
the Appellant hangs his hat on, “[i]t is true that the jury's findings
with respect to the seventeen other insurance clains were not essential
to the judgnment entered on the verdict,” id. at 1565, is the rest of this
par agr aph:

W note, however, that an argunment can be made, although the
appel | ee does not advance it on appeal (and need not do so in
vi ew of other findings), that each of these clains, if found
to constitute mail fraud, woul d constitute a predi cate act for
t he purposes of Count VI, the substantive RIQO violation with
Arsenal Auto as the enterprise. . . . In considering the
sufficiency of the evidence, we need not address the nerits of
such an argunent because even when limting the scope of our
revi ew of the evidence to the si xteen Aetna i nsurance cl ai ns,
we find that there was sufficient evidence to support the
finding that each of the Arsenal defendants violated R CO §
1962(c) by committing two related, predicate acts of mmil
fraud.

Id. at 1566 (enphasis added).?®

® We note another recent First Circuit case, in which the Qrcuit Court
st at ed:

To prove mail or wire fraud, plaintiffs nust show three
el ements: a “schene to defraud,” Volvo' s “knowi ng and wi || ful
participation in the scheme with the intent to defraud,” and
the use of the nails or interstate wire or radi o conmuni cati on
in furtherance of the schene. United States v. Cassiere, 4
F.3d 1006, 1011 (1* Cir. 1993). The conduct nust “be intended
to decei ve anot her, by means of fal se or fraudul ent pretenses,
representations, promises, or other deceptive conduct.”
McEnvoy Travel Bureau, Inc. v. Heritage Travel, Inc., 904 F. 2d
786, 791 (1 Cir.), cert. denied, 498 U S. 992 (1990).

We must determ ne whether the evidence presented as to at
| east one of the five frauds is sufficient to support the
verdi ct.

Bonilla v. Volvo Car Corp., 150 F.3d 62, 66 (1* Cr. 1998) (first
enphasi s added). Further, the Crcuit Court stated:

The question, then, is whether Trebol’'s sale of the car with
no affirmative false statenent as to where the accessories
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W cite to all these passages, and there are nore,” to denpnstrate
that, although in the followi ng section the First Crcuit affirmed the
jury verdict finding the Appellant liable under chapter 93A2°¢ its
deci si on does not necessarily nullify the collateral estoppel effect of

the laundry |list of factual findings regarding the Appellant’s

were installed could be treated as fraud. At the core of the
issue is how fraud is to be defined.

e At common law fraud doctrine did not inpose
any broader, general duty to disclose, see Chiarellav. United
States, 445 U. S. 222, 228 (1980), but it is settled that the
mail and wire fraud statutes go sonewhat beyond the comon
| aw, see McEnvoy Travel Bureau, Inc. v. Heritage Travel, Inc.,
904 F.2d 786, 791 (1t Cir. 1990). Thus, a |l eading commentary
on federal jury instructions says that even where there is no
fal sehood or half truth:

[T]he failure to disclose information may also
constitute a fraudul ent representation [under the
mail and wire fraud statutes] if the defendant was
under a | egal, professiona or contractual duty to
make such a disclosure . . . . 2 Sand, Siffert,
Loughlin & Rei ss, Modern Federal Jury Instructions

1 44.01, at 44-11 (1997).

Id. at 69-70.

7 The Circuit Court also concluded that “the evidence is sufficient to
support a finding that each of the appellants ‘knowi ngly joined the §
1962(d) RICO conspiracy.” Aetna Cas. Sur. Co., 43 F.3d at 1562.
Further, it stated:

To prove a violation of § 1962(d), it is enough to prove that
a defendant agreed with one or nore others that two predicate
of fenses be conmtted. See Boylan, 898 F.2d at 252. In the
present case, this latter difference is of no practical
consequence because we conclude that there was sufficient
evidence to support a finding that each defendant in fact
commtted two predicate offenses.

ld. at 1562.

 Section Vis captioned “Unfair Trade Practices: Mass. Gen. L. Ch. 93A.”
Aetna Cas. Sur. Co., 43 F.3d at 1566-67.
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i ndi vi dual , fraudul ent actions. See Commerci al Assocs., 998 F. 2d at 1097

(“If a factual issue were vigorously litigated in a prior proceedi ng and
were the focus of the court’s decision, preclusion mght well be
appropriate even if in hindsight it could be shown that the issue was,

in sone sense, not strictly essential to the outcone.”); Ritter v. Munt

St. Mary’'s College, 814 F.2d 986, 994 (4'" Cir. 1987) (“The coll ateral

est oppel doctrine is a judge-nmade rule, capable of flexible
interpretation to serve the interests of judicial econony by preventing

needl ess re[-]litigation.”); Markoff v. New York Life Ins. Co., 530 F.2d

841, 842 (9" Cir. 1976) (“Even if the appellate court refrains from
consi dering one of the grounds upon which the decision belowrests, an
affirmance of the decision bel ow extends |egal effects to the whole of
the lower court’s determnation, with attendant collateral estoppel

effect.”); Sheldon Co. Profit Sharing Plan and Trust v. Snmith, 858 F.

Supp. 663, 669 (WD. Mch. 1994) (“Plaintiffs’ theory [which the court
rej ected] woul d deny preclusive effect to all factual findings that serve
as alternative grounds for a judgnent.”) (internal citations omtted).

This case as a whole is not in danger of what is the focus of the

doctrine of preclusive effect: “a collateral issue, although it nay be

the subject of a finding, is less likely to receive close judicial
attention and the parties nmay well have only limted incentive to
litigate the issue fully since it is not determnative.” Comerci al

Assocs., 998 F.2d at 1097. To be sure, this case has been litigated
fully.
Thus, we find that the doctrine of issue preclusion does not

preclude a finding of “fal se pretenses, a fal se representation, or actual
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fraud,” 8§ 523(a)(2)(A), fromthe findings in this matter. See Gella,
42 F.3d at 30-31 (“An issue may be *actually’ decided even if it is not
explicitly decided, for it may have constituted, logically or
practically, a necessary conponent of the decision reached in the prior
litigation.”). We thus reject the Appellant’s contention that of all the
arrows shot inthe District Court and the First Circuit cases, which have

| anded on every i magi nabl e | egal theory available, all have failedto hit
section 523(a)(2)(A) —especially when the Appellant was found liable by

a jury on every count brought against himin District Court and where the
First Crcuit affirned that decision.

The Appellant would have this Panel go round and round and
acknow edge sonme type of | oophole to allowhimto force a trial, or even
nore absurd still, a grant of sunmary judgnment in his favor. W strongly
di sagree that because the First Crcuit affirmed Section V on grounds
that were |l ess than the grounds included in the jury verdict, the Circuit
Court necessarily found those grounds unnecessary to an affirmance on
fraud. Unfortunately, “[t]he clearer a thingis, the nore difficult it
is to find any express authority or any dictum exactly to the point.”

Inre A Cardi Constr. Co., Inc., 154 B.R 403, 406 (Bankr. D.R 1. 1993)

(citing Panama & So. Pac. Tel. Co. v. India Rubber, etc., Co., 10 Ch.

App. 515, 526 (1875)). In sum the Panel holds that the finding of
actual fraud by the jury in the District Court, together with the First
Circuit's affirmance and the facts of this case, have sufficient

trustworthiness to formthe basis for a finding of collatera estoppel.
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II. Damages.
In March of this year, the United States Suprenme Court decision in

Cohen v. De La Cruz, 118 S. C. 1212, 1215 (1998) held that section

“523(a)(2)(A) prevents the discharge of all liability arising fromfraud,
and that an award of treble danages therefore falls within the scope of

the exception.” See also Big River Properties, Inc. v. Stafford (In re

Stafford), 223 B.R 94 (Bankr. N.D. Mss. 1998) (Texas state court
j udgnent of $500, 000 in actual damages and $3.6 million in ancillary and
punitive damages were excepted from discharge under the doctrine of
coll ateral estoppel, since these damages were “any liability” arising
fromthe debtor’s actual fraud). 1In light of that decision, we vacate
the portion of our March 17, 1997 opinion renmanding the adversary
proceeding to the Bankruptcy Court for a finding of actual damages.
Under Cohen, all liability arising fromthe Appellant’s fraud i s excepted
fromdi scharge; thus, we affirmthe Bankruptcy Court’s finding that the
entire anount of damages in the amount of $6, 878, 248.45,° i ncluding pre-
and post-judgnent interest, is excepted fromdischarge. Cohen, 118 S.
. at 1215. The focus is the debtor’s liability, not what the debtor

actually profited froma fraudul ent schene.’® See Cohen, 118 S. Ct. at

’ Under the judgnent rendered in the District Gurt, the Appellant was
found jointly and severally liable in the sum of (i) $2,369,901.72
(Aetna’s actual danmages of $789,967.24, trebled under RICO; (ii)
prejudgnent interest at the rate of 12% per annum from QOct ober 2, 1989
on $2, 369.901. 72; together with (iii) costs, expenses, di sbursenents, and
attorneys’ fees in the aggregate anount of $1,500,000. The jury also
found the Appellant individually |liable under chapter 93A for the sum of
$1,579.934.48. Thus, as of the Appellant’'s petition date, he was |liable
for a total of $6,878, 248. 45.

' The Appellant has tried to persuade the Panel that he should only be
liable for that anpunt which he received, or by which he profited, which
runs directly afoul of the Supreme Court’s holding in Cohen. See Cohen,
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1217 (“Section 523(a)(2)(A) also describes msconduct . . . even if it

first specifies the result of that conduct . . . .”); see also Bonbardier

Capital, Inc. v. Baietti (Inre Baietti), 189 B.R 549, 555 (Bankr. D

Me. 1995) (“[Section] 523(a)(2)(A) does not require that a debt excepted
fromdi scharge be one for property acquired by the debtor[.]”) (cites in

footnote 9 onitted); Federal Deposit Ins. Corp. v. Bonbard (ln re

Bonbard), 59 B.R 952, 954 (Bankr. D. Mass. 1986) (“[Il]t is not necessary
that the property obtained by fal se pretenses be actually procured for
the debtor hinself.”).

In this Panel’s prior opinion, we noted that, although the First
Circuit had not decided the issue, other circuits had split on the issue
of whet her non-conpensatory damages may be excepted fromdi scharge under
section 523(a)(2)(A). The Panel adopted the position of the Ninth
Circuit and found that the non-conpensatory damages in this case, the
Rl CO danmages of $2, 369, 901. 72, costs and fees of $1,500, 000 and damages
of $1,579,934.48 under chapter 93A were dischargeabl e. Si nce issuing

that opinion, the United States Suprene Court in Cohen v. De La Cruz has

rejected the reasoning of this Panel’s prior opinionlimting the damges
t hat woul d be excepted fromdi scharge under section 523(a)(2)(A), holding
that section 523(a)(2)(A) prevents the discharge of all liability arising
fromfraud and that an award of treble damages, therefore, falls within
the scope of the exception. Therefore, $6,878.248.45 in danamges is

excepted from di scharge.

118 S. . at 1217.
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IIT. Conclusion.

Thi s Panel, having affirnmed the Bankruptcy Court’s granting of the
Appellee’s notion for sunmary judgnent on the basis of collateral
estoppel, holds that all of the danages awarded by the District Court and
affirmed by the First Circuit are debts arising out of the Appellant’s
fraud; thus, these debts are excepted from discharge under section
523(a)(2)(A). As the Suprene Court said, “[i]n short, the text of 8§
523(a)(2)(A), the meaning of parallel provisions in the statute, the
hi storical pedigree of the fraud exception, and the general policy
underlying the exceptions to discharge all support our conclusion that
‘“any debt . . . for noney, property, services, or . . . credit, to the
extent obtained by' fraud enconpasses any liability arising from noney,
property, etc., that is fraudul ently obtai ned, includingtreble damges,
attorney’s fees, and other relief that may exceed the val ue obtai ned by
the debtor.” Cohen, 118 S. C. at 1219. Moreover, in our previous
opinion, we held that the Appellee’s summary judgnent was affirmed on

every issue except that of damnages. Aetna Cas. and Sur. Co., 208 B.R

at 252. In light of Cohen, we hold that summary judgnment is granted in
its entirety, as all the danmages arising froma defendant’ s conduct my
be excepted from di scharge. Cohen, 118 S. C. at 1212.

The Panel recognizes that exceptions to discharge are narrowy
construed in favor of debtors to further the fundanmnental policy of the
Bankruptcy Code to provide debtors with a fresh start. However, no debt
will be discharged if a debtor incurred it by “fal se pretenses, a fal se

representation, or actual fraud.” 8§ 523(a)(2)(A). E.g., Inre Christian,

172 B. R 490, 499 (Bankr. D. Mass. 1994) (“[T] he Bankruptcy Court is not
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a forum for excusing msconduct.”); see also Cohen, 118 S. C. at 1216

(“The Bankruptcy Code has long prohibited debtors from discharging
liabilities incurred on account of their fraud, enbodyi ng a basic policy
ani mating the Code of affording relief only to an honest but unfortunate
debtor.”). The Appellant refuses to see the forest for the trees. The
Panel , however, sees the forest. W agree with the Bankruptcy Court’s
statenent that “[i]Jt is difficult to imagine clearer evidence of fraud
within the nmeaning of 523(a)(2)(A).” R at 621. This nmatter does not
warrant a full trial again. Fraud abounds, and, plainly put, there is
so nuch of it that we deny the Appellant’s notion for summary judgnent
and affirmin its entirety the Bankruptcy Court’s opinion finding all
debts excepted from di scharge.
SO ORDERED.

On this 28" day of October, 1998.
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