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PER CURIAM. Appellant Joseph B. Garb appeals from the judgnent
entered on Cctober 7, 1996 pursuant to the bankruptcy court’s
Cctober 3, 1996 Oder Setting Conpensation and Conpelling
Di sgorgenent (the "Final Fee Order”). The appeal came before the
panel for oral argunent on May 20, 1997. For the reasons stated
bel ow, we affirmthe bankruptcy court’s Final Fee Oder.
STANDARD OF REVIEW

Appel | ate courts "i ndependently revi ewthe bankruptcy court’s

deci sion, applying the "clearly erroneous' standard to findi ngs of

fact and de novo review to conclusions of law" Gella v. Salem

Five Cents Savings Bank, 42 F.3d 26, 30 (1st Cr. 1994)(citation

omtted). Bankruptcy courts are accorded wide latitude in
determining the reasonableness of professional fees awarded.

Cal houn v. ACME O evel and Corp., 801 F.2d 558, 559 (1st Cr. 1986).

See also In re Martin, 817 F.2d 175, 182 (1st Gir.

1987) (" bankruptcy courts have been accorded wi de discretion ... in
regard to the ternms and conditions of the engagenent of
prof essional s"). Therefore, unless the appel |l ant denonstrates t hat
the bankruptcy court abused its discretion in determning his
conpensation, we are bound to defer to the bankruptcy judge' s

di scretion. Gendel’s Den, Inc. v. Larkin, 79 F.2d 945, 950 (1st




Cr. 1984); Inre Casco Bay Lines, Inc., 25 B.R 747, 753 (1st Gr.

BAP 1982).

BACKGROUND

Narragansett C othing Conpany (the "Debtor"), a retai
clothing store chain based in Rhode Island, filed a voluntary
Chapter 11 petition on February 5, 1990. Joseph B. Garb ("the
Trustee") was appoi nted Chapter 11 Trustee of the Debtor on Apri
5, 1990. Prior to his appointnent in this case, the Trustee had
been a certified public accountant for over twenty five years and
served for four years as a Chief Financial Oficer of a retai
store chain. He operates as a solo practitioner and enpl oys no
par apr of essi onal s or assistants. According to the Trustee, his
usual , nonbankruptcy billing rate at all times relevant to this
case was $250. 00 per hour.

The Trustee operated the Debtor’s business for several nonths
with the intention of selling it as a going concern. Through two
transactions that occurred i n Novenber of 1990 and January of 1991,
he sold the assets to J.L. Sanford, Ltd. ("J.L. Sanford") for
$3, 100,000 in cash and two promi ssory notes. Sanford Zi nmrer man

("Zimrerman"), J.L. Sanford s principal stockholder, personally



guar ant eed one of the pronissory notes in the anount of $700, 000.
In May of 1991, only five nonths after the sale occurred, J.L
Sanford filed its own voluntary Chapter 11 bankruptcy petition
The Trustee, as an unsecured creditor of J.L. Sanford, received no
di vidend. He settled his claimagainst Zi nmernman for $50, 000 and
rel eased Zimerman from liability as a guarantor of one of the
not es.

In January of 1991, the Trustee filed a third anended
di scl osure statenment and a liquidating plan. On January 24, 1991,
prior to J.L. Sanford’ s bankruptcy filing, the Trustee filed an
interim fee application through which he sought net conpensation
totaling $361,963,' which amunt included a 20% premum for
"superior results obtained for the benefit of the unsecured
creditors.” The court nade several interim awards but did not
approve the Trustee's request for a premum Prior to Novenber 4,
1993, the Trustee had received conpensation in the anount of
$400, 000 for fees and $5, 711 for expenses. All interimfee awards
wer e made on account and, thus, were subject to final reviewat the
concl usi on of the case.

On Novenber 4, 1993, the bankruptcy court issued a Decision

and Order in which it stated that, in accordance with its hol di ng

inln re Swansea Consolidated Resources, Inc., 155 B.R 28 (Bankr.

'Thi s anobunt represented the Trustee's total interimfee
request through February 4, 1991, $461, 963, |ess $100,000 interim
conpensati on previously awarded on Cctober 25, 1990.
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D. R1. 1993), $200 per hour was the highest hourly rate that it
woul d approve for the Trustee. However, the court stated that
many of the services rendered by the Trustee should have been
del egat ed to paraprof essional s and ot her assistants. Accordingly,
the court further reduced the hourly rate that woul d be allowed to
the Trustee to a blended hourly rate of $160.00. As the Trustee
was a solo practitioner and had no support staff, the court held
t hat he shoul d have charged a | ower rate for performng mnisteria

tasks such as issuing checks and maintaining cash accounts. The
court awarded no additional conpensation, |eaving the matter of the
Trustee’s conpensation until the conclusion of the case. Seelnre

Narragansett C othing Conpany, 160 B.R 477, 483-484 (Bankr. D

R 1. 1993).

On June 20, 1996, the Trustee filed a "Post-Confirmation
Trustee’ s Final Report and Account Before Distribution, Request for
Conmpensation and Report on d ainms/Proposed Distribution” (the
"Final Fee Application") and an "Affidavit of Joseph B. Garb in
Support of the Final Application for Conpensati on and Rei nbur senent
of Expenses as Chapter 11 Trustee and Post-Confirmation Trustee"
(the "Affidavit"), through which he sought total conpensation of
$555,175. The Trustee noted in his Affidavit that, "[p]Jursuant to

11 U.S.C. Section 326, ny conpensation (exclusive of expenses) is



limted to not nore than $557,062."2 The United States Trustee and
the Oficial Commttee of Unsecured Creditors (the "Commttee")
objected to the Trustee’'s Final Fee Application.

Through its Final Fee Order, the bankruptcy court noted that
the Trustee calculated his fee by multiplying the nunber of hours
he billed, 2,220.7, by his $250.00 hourly rate. The court reduced
the Trustee’'s billable hours by 45.4 hours as no tine entries were
provi ded for those hours and, therefore, multiplied 2,174.6 hours
by the $160.00 hourly rate that it had previously set. Thus, the
court awarded the Trustee total conpensation in the sum of

$347,936, and ordered himto disgorge the overpaynent of $52,064

’Section 326(a) sets forth the maxi num conpensation avail abl e
to trustees as a conmssion. In the "Post-Confirmation Trustee’s
Fi nal Report and Account Before Distribution, Request for
Conpensati on and Report on O ai ns/ Proposed Distribution,” the
Trustee stated the foll ow ng:

...[Plursuant to 11 U S.C section 326(a), the maxinmm
conmi ssion allowable to the Trustee is $93, 346 pl us
expenses for the post confirmation period and for the
pre confirmation period the maxi mum comm ssi ons of
$435, 467 plus expenses or a total maxi mum conpensation
for the pre and post confirmation periods of $528, 813
pl us expenses $7,934.57 [sic]. | have received
$407,511 as interimconm ssion or allowance, and now
request the sum of $129,236.00 as ny final conmi ssion
and reasonabl e and necessary expenses incurred in the
adm ni stration of the bankruptcy estate.

App. at 4, p. 2. According to the Trustee' s Final Fee
Appl i cation, his maxi mum conmm ssion woul d be $536, 747. 57,

i ncl udi ng expenses, which sumis less than both (1) the $557, 062
comm ssion noted in his Affidavit and (2) the anmount of fees
conmputed by nultiplying the nunber of hours worked by the hourly
rate requested by the Trustee.



"to hinself as Trustee, for distribution to creditors."® 1In re

Narragansett O othing Conpany, 201 B.R 30, 32 (Bankr. D. R

1996) .
ARGUMENTS OF THE PARTIES

The Trustee appeals the Final Fee Order on grounds that the
bankruptcy court abused its discretion by inproperly applying a
| ocal rate cap. Alternatively, the Trustee argues that, even if a
|l ocal rate cap were applicable, the court erroneously relied on
factual findings made in the Swansea case and incorrectly
determned that $200 is the maximum hourly rate charged in the
| ocal nmarket. Moreover, the Trustee contends that the court,
having already applied a local rate cap, erred in reducing the
| odest ar because the Trustee failed to del egate mnisterial tasks.
Finally, the Trustee contends that the court accorded
di sproportionate weight to the bankruptcy of J.L. Sanford and the
end result obtained in this case.

The United States Trustee and the Committee maintain that the
bankrupt cy court properly adjusted the | odestar to $200 per hour in
vi ew of Rhode Island market rates for trustee services. They also
contend that the court’s calculation of the Trustee s blended

hourly rate as $160 was not clearly erroneous because the Trustee

The court did not require the Trustee to pay interest on the
anount di sgorged. However, the court noted that any delay by the
Trustee in making the distribution would result in the court’s
reconsi deration of whether interest would be required to be paid.
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performed clerical tasks that should have been delegated to
par apr of essi onal s or assistants. The Committee argues that, by
failing to challenge the blended hourly rate until three years
after it was set, the Trustee waived his right to dispute the rate.

According to the United States Trustee, the foll owi ng factors
warranted a reduction in either the Trustee's |odestar or hourly
rate: (1) unsecured creditors received a 32% di vidend, which was
significantly | ower dividend than the 62%di vi dend t hat t he Trustee
initially projected; (2) the Trustee failed to performadequate due
diligence prior to closing the second of the two-stage sale of the
Debtor’s assets to J.L. Sanford; and (3) the nonexistence of

exceptional services or results in this case, cf., e.q., In re

Public Service Conpany of New Hanpshire, 160 B.R 404 (Bankr. D.

N.H 1993). Noting that the end result is one factor that courts
consider in determning fee applications of professionals, the
Committee contends that the |ower court justifiably reduced the
Trustee’s conpensation in light of the reduction of the dividend
paid to the Debtor’s unsecured creditors resulting fromthe failure
of J.L. Sanford.
DISCUSSION

For the follow ng reasons, we conclude that the bankruptcy

court did not abuse its discretion in reducing the Trustee’'s

requested conpensation from $250 per hour to $160 per hour.



Section 330(a)* authorizes the bankruptcy courts to award
reasonabl e conpensation for fees and expenses to professionals.
However, the court’s allowance of reasonabl e conpensati on pursuant
to 8 330 is subject to the maxi num conm ssi on cal cul ated accordi ng

to the formula set forth in § 326.° In In re Stoecker, 118 B.R

596, 601 (Bankr. N.D. Ill. 1990), the court noted that "[s]ection

326(a) sets a ceiling on a trustee’s fees, and does not create an

‘Section 330(a) provides in relevant part the follow ng:

(a)(1l) After notice to the parties in interest and the
United States Trustee and a hearing, and subject to
sections 326, 328, and 329, the court nmay award to a
trustee, an exam ner, a professional person enpl oyed
under section 327 or 1103-

(A) reasonabl e conpensation for actual

necessary services rendered by the trustee,

exam ner, professional person, or attorney

and by any paraprof essi onal person enpl oyed

by any such person; and

(B) reinbursenment for actual, necessary

expenses. ...

11 U.S.C. § 330(a).
°Section 326(a) provides the follow ng:

(a) I'n a case under chapter 7 or 11, the court may

al | ow reasonabl e conpensati on under section 330 of this

title of the trustee for the trustee’'s services,

payabl e after the trustee renders such services, not to

exceed 25 percent on the first $5,000 or |less, 10
percent on any anount in excess of $5,000 but not in excess of
$50, 000, 5 percent on any anount in excess of $50,000 but not in
excess of $1, 000,000, and reasonabl e conpensation not to exceed 3
percent of such nobneys in excess of $1, 000,000, upon all noneys
di sbursed or turned over in the case by the trustee to parties in
i nterest, excluding the debtor, but including holders of secured
cl ai ns.

11 U.S.C. § 326(a).



entitlenment to a commssion in that anount” (citation omtted).
The maxi num conpensati on al |l owabl e under § 326(a) is awarded to a
Chapter 11 trustee only in cases in which the result obtained and
the benefit realized by the estate are exenplary. 1d. at 598.
The | odest ar approach is the standard applied by courts in the
First Grcuit when review ng applications for conpensation. Boston

& Maine Corp. v. Moore, 776 F.2d 2, 6-7 (1st Cr. 1985); Furtado v.

Bi shop, 635 F.2d 915, 920 (1st Cr. 1980); In re Bank of New

Engl and Corp., 142 B.R 584, 586 (D. Mass. 1992). The |l odestar is

cal cul ated by nmultiplying the nunber of hours reasonably incurred
by the applicant by a reasonable hourly rate. Furtado, 635 F. 2d at
920. After the lodestar is determned, the court may adjust the
| odestar upward or downward based upon consideration of other
factors, including the result or benefit to the Debtor’s estate of
t he servi ces performed by t he professional seeking conpensation, if
this has not already been considered in determning the | odestar.

Boston & Maine Corp. v. Mwore, 776 F.2d at 7; Casco Bay Lines, 25

B.R at 756; Swansea, 155 B.R at 31.
The Trustee bore the burden of proving that his $250 hourly

fee was reasonable. See Wods v. Gty Nat’'l Bank and Trust Co. of

Chi cago, 312 U.S. 262, 269 (1941)("[t]he claimant ... has the
burden of proving their worth"); Stoecker, 118 B.R at 601 ("[t]he
Trustee bears the burden of proof in all matters concerning his

fees"); Inre Ganulias, 111 B.R 867, 869 (E.D. Cal. 1989)("[i]t




Is well settled that the burden is on the attorney claimng a fee
in a bankruptcy proceeding to establish the value of his
services"). There is nothing in the record to indicate that the
Trustee submitted any information indicating that his requested
$250 hourly fee was within the range of market rates for Chapter 11
trustee services. Although the Trustee appeared and addressed the
court with respect to his conpensation at hearings on February 4,
1991, March 19, 1992, and March 23, 1993, he did not avail hinself
of the opportunity to substantiate his requested $250 hourly rate.
Moreover, nothing in the record indicates that he provided any
subsidiary information, other than his experience as both a
certified public accountant and a Chief Financial Oficer, from
whi ch the Court could deternmine the basis for his requested $250
rate. W find that the Trustee did not sustain his burden of
proving that $250 was a reasonable hourly rate.

The bankruptcy court, citing In re Erewhon, 21 B.R 79, 80-81

(Bankr. D. Mass. 1982), rejected the Trustee’s argunent that he was
entitled to $250 per hour because he had negotiated his $250
nonbankruptcy rate with the Commttee. The court determ ned the
Trustee’s $200 | odestar based upon custonmary rates in the Rhode
| sl and market. The court incorporated by reference its findings
made in Swansea, a case also decided in 1993, in which the court
concluded that $200 was the maxinmum hourly rate that would be

allowed for a Chapter 7 trustee. |In establishing the $200 figure
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in Swansea, the court relied upon the district court’s finding in

Mokover v. NECO Enterprises, Inc., 785 F.Supp. 1083, 1092 (D.R |

1992), that "a senior partner’s services is in the range of $180
per hour."

Contrary to the Trustee’s contention, the court relied not on
factual findings that were peculiar to Swansea but rather upon its
determi nation of customary fees in Rhode Island as enunciated in
Swansea. Moreover, the court did not inproperly inpose a
"mandatory | ocal rate cap" or ceiling. Rather, the court eval uated
the Trustee’'s fee application with appropriate regard for the usual
and customary rates charged by simlar professionals in the | ocal
community. This was a proper determ nation of the market rate of

prof essi onal conmpensation. <. Inre Public Service Conpany of New

Hanpshire, 86 B.R 7, 10 (Bankr. D. N H 1988)(local rates for
attorneys fees not required to be applied where no | ocal firmwas
avai l abl e to serve as debtor’s counsel).

The bankruptcy court is required to consider prevailing market
rates in determining the |odestar, based on usual and customary

rates in the jurisdiction. In Blumv. Stenson, 465 U S. 886, 895

(1984),°% the Suprenme Court of the United States held that the
| odestar nust be calculated according to "the prevailing |oca

rates in the relevant community." |In Calhoun, the Court of Appeals

‘'n enacting 8§ 330(a), which predates this case, Congress
specifically adopted the market rate approach.
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for the First Grcuit ruled that the determ nati on of a reasonable
hourly rate "requires i nformati on about fees customarily charged in
the locality for simlar |egal services and information about the
experience and billing practices of [the applicant].” 801 F.2d at
560.

The court’s reliance upon customary attorneys’ fees in setting
the Trustee's fee was not clearly erroneous. Bankruptcy courts may
apply the sane standards when determning trustees’ fees and

attorneys’ fees. See Gll v. Wttenburg (In re Financia

Corporation of Anerica), 114 B.R 221, 223 (9th Cr. BAP 1990),

aff’d, 946 F.2d 689 (9th Cr. 1991); Queenan, Hendel & Hllinger,

Chapter 11 Theory and Practice: A Guide to Reorgani zation, § 12.03

at 12:9 (1994 & Supp. 1995). For purposes of awarding
conpensation, courts do not distinguish between non-attorney

trustees and trustees who are attorneys. See Sousa v. M quel, 32

F.3d 1370, 1373-74 (9th Cr. 1994)(chapter 7 case); Lawence P.

King, Collier on Bankruptcy, 9§ 326.02[2][g][ii] at 326-12 (15th ed.

1997). Mor eover, consideration of a professional’s usual rate
serves only as a useful starting point for determ ning a reasonabl e

fee award. See generally Queenan, Hendel & Hillinger, Chapter 11

Theory and Practice, 8 12.24 at 12:57 (Newsone, J.). No

presunption exists that a professional is entitled to the anount he
or she requests.

I n establishing the $200 customary rate, the bankruptcy court

12



relied upon its own know edge and experience of prevailing fees in
the Rhode Island nmarket at that time. |In the absence of evidence
that woul d support the Trustee s requested $250 hourly rate, the
court was justified in relying upon its own expertise in judging
market rates for professionals in the jurisdiction in which it

sits. Seelnre Spillane, 884 F.2d 642, 647 (1st Cr. 1989); Inre

Wre Cdoth Products, Inc., 130 B.R 798, 807 (Bankr. N.D. 111.

1991); In re WHET, Inc., 61 B.R 709, 713 (Bankr. D. Mass. 1986).

Additionally, the court properly considered the district court’s
findings in Mkover with respect to the range of attorneys fees
awarded in the Rhode Island market, and it was entitled to take
judicial notice of the $200 hourly rate it had determined to be
reasonabl e and customary in Swansea, a case decided only five
nmonths prior to the court’s Novenber 4, 1993 decision in the

i nstant case. See Inre B & WWManagenent, Inc., 63 B.R 395, 407

(Bankr. D. D.C. 1986).

The $200 customary hourly rate initially determ ned by the
court did not reflect the fact that the Trustee, as a solo
practitioner, performed sonme duties that shoul d have been bill ed at
| ower rates. The court properly reduced the $200 custonary rate to
$160 because the Trustee failed to delegate certain tasks to
par al egal s, assistants, clerks and nessengers. Pursuant to 8§
330(a), the Trustee was not entitled to be conpensated for overhead

such as clerical and secretarial duties. Sousa v. Mqguel, 32 F.3d

13



at 1374; In re Rauch, 110 B.R 467, 476 (Bankr. E.D. Cal. 1990).

Neverthel ess, the Committee’s contention that, by waiting
three years to chall enge the $160 bl ended hourly rate, the Trustee
waived his right to argue on appeal that the court erred in
reducing the |odestar to $160 is wthout nerit. Al of the
Trustee’s interimawards were made on account, so that his total
conpensati on was subject to review by the court at the concl usion

of the case. Continental Illlinois Nat'l Bank & Trust Co. of

Chicago v. Charles N. Woten, Ltd. (Matter of Evangeline Refining

Co.), 890 F.2d 1312, 1321-1322 (5th Gr. 1989)(interimfee awards
are not final and are subject to review). Thus, the Trustee is
entitled to raise on appeal the issue of the lower court’s
reduction of the | odestar. However, between Novenber of 1993, when
the Trustee was notified that the bankruptcy court had established
hi s conpensable hourly rate as $160, and June of 1996, when he
filed his final fee application, the Trustee failed to introduce
any  suppl enent al information that would have warranted
reconsideration of the court’s decision establishing the $160
hourly rate.

Wth respect to the Trustee's argunent that in setting the
$160 hourly rate the |l ower court overly enphasized the failure of
J.L. Sanford and the amount of the dividend paid to unsecured
creditors in this case, it was within the court’s discretion to

consider the benefit to the Debtor’'s estate from the services

14



rendered by the Trustee in determ ning the anobunt of conpensation

to be awarded. Inre Cardinal Industries, Inc., 151 B.R 843, 847

(Bankr. S.D. Onhio 1993). However, the result obtained is only one
of many factors to be considered in determ ning whether the

| odestar shoul d be adjusted upward or downward. Casco Bay Lines,

25 B.R at 756. W find that the bankruptcy court did not rely
solely upon the result obtained in this case nor did it accord
di sproportionate weight to the failure of J.L. Sanford and the
resulting reduction of the dividend paid to unsecured creditors.
Finally, we note that the Final Fee Order can be affirmed on

separate grounds. Polyplastics, Inc. v. Transconex, Inc., 827 F.2d

859, 860-861 (1st Cr. 1987)("... we need not limt ourselves to
t he exact grounds for decision utilized below. W are free, on
appeal, to affirm a judgnent on any independently sufficient
ground."). Although the Trustee provided a detailed narrative of
the services he rendered, his item zation of services is wefully
deficient as it includes thousands of time entries for which there
are no descriptions other than "tel ephone” or "neeting." Inlnre

Smuggl er’s Beach Properties, Inc., 149 B.R 740, 743 (Bankr. D.

Mass. 1993), the court stated:

...[a]ln applicant submts a deficient fee application at
its peril (citation omtted). Reduction of conpensation
IS appropriate where tinme records inadequately describe
servi ces, provi de i nsufficient detail, or are
i nconpr ehensi bl e. The general subject matter or purpose
of neetings, letters, tel ephone conferences, and office
conferences nust be set forth. Inre Ofice Products of
Anerica, Inc., 136 B.R 964, 976 (Bankr. WD. Tex. 1992).
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VWhere tinme entries fail toidentify the subject matter of
the work, conpensation for the task may be denied or
reduced. In re Ctrone Devel opnent Corp., 106 B. R 359,
362 (Bankr. S.D. N Y. 1989). The rationale for the
requirenent is sinple: the Court cannot find services
reasonabl e or necessary if the need and purpose of a
service is not disclosed (citation omtted).

149 B.R at 743. See also In re Bank of New England Corp., 134

B.R 450, 467-468 (Bankr. D. WMass. 1991), aff'd, 142 B.R 584
(D. Mass. 1992).

We conclude that the lack of any detail in the Trustee’s
description of his services made it difficult for the bankruptcy
court to have eval uated either the reasonabl eness or the necessity
of the Trustee’ s services in this case. The bankruptcy court woul d
have been justified in disallowing conpensation for all
undocunented tine entries. Therefore, its Final Fee Order awardi ng
the Trustee $347,936 and requiring himto disgorge $52,064 was not
clearly erroneous.

Accordi ngly, the judgnent of the bankruptcy court i s AFFIRMED.
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