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VAUGHN, B.J.

Debt or/ Appel  ant Carlos Benitez Alfaro (“Debtor”) appeals a
deci sion by the Bankruptcy Court for the District of Puerto Rico
(“Bankruptcy Court”) granting an Anended Mdtion for Relief fromthe
Automatic Stay (“notion for relief”), filed by Andres Gonez Vasquez
and Josefina Al ayon de CGonez (“Appellees”). Second, the Debtor
appeals the Bankruptcy Court’s decision to deny the Debtor’s
request to be represented at the hearing by secondary counsel
Attorney Irving K Hernandez.' Finally, the Debtor noves this
Panel wunder Local Rule 8005-1 for a stay pending appeal. In
response, the Appellees cross-appeal and request that we issue an
order prohibiting the Debtor fromfiling a petition in bankruptcy
for a period of at |east a year.

For the reasons stated below, we: 1) dismss as noot the
Debtor’s notion for a stay pendi ng appeal ; 2) dismss the Debtor’s
appeal for lack of standing on the issue that the Bankruptcy Court
incorrectly denied the Debtor’s request that Attorney Irving K
Her nandez be allowed to represent himon the notion for relief; 3)
affirmthe Bankruptcy Court’s order granting the Appellees relief

fromthe automatic stay; and 4) deny the Appellees’ cross-appeal.

" Rodol fo Hernadndez Ranpbs, the Debtor’s attorney throughout
the case, was present at the hearing.
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I. Appellate Jurisdiction

This Panel has jurisdiction of the subject matter and the
parties pursuant to 28 U.S.C. 88 158(a) and (c), and 1334, and Rule
8001-1(d) (1) of the Local Rules for the Bankruptcy Appell ate Panel
for the First Grcuit. 28 U S.C. 88 158(a) and (c) and 1334 (1988
& Supp. 1998); 1sT CIrR. BAP R. 8001-1(d)(1). The parties, pursuant
to Rul e 8001-1, have el ected not to have their appeal heard by the
District Court for the District of Puerto Rico. 15T CR BAP R
8001-1(d)(1). Furthernore, this proceeding is a core proceeding
which this Panel may hear and determine in accordance with 28
U S.C 88 157(b)(1) and (b)(2)(G. See 28 U.S.C. 88 157(b)(1) and
(b)(2) (G (1988 & Supp. 1998).

II. Background

The Debtor filed a voluntary petition under Chapter 13 of the
Bankruptcy Code on June 27, 1997. On July 18, 1997,
creditors/ Appel |l ees Andres Gonez Vazquez and Josefina Al ayon de
Gonez filed a Motion for Relief from the Automatic Stay, |ater
anended on July 24, 1997. The Debtor filed his answer to the
anended noti on on August 8, 1997, and a hearing was hel d on August

21, 1997.2

2 The hearing was schedul ed originally for August 5, 1997,
but the Debtor was not served with the amended notion until
August 5, 1997. The Bankruptcy Court granted the Debtor five
days to reply to the anmended notion, and set a continued hearing
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At the hearing, two attorneys appeared for the Debtor, Rodolfo
Her nandez Ranpbs and Irving K Hernandez.® Attorney Hernandez, who
had not filed an application with the Bankruptcy Court, appeared
for the Debtor to argue exclusively the notion for relief. The
Bankruptcy Court denied the Debtor’s request that Attorney
Her nandez be all owed to argue his notion for relief because counsel
had not previously filed an application with the Bankruptcy Court.
At that time, counsel did not object to the Bankruptcy Court’s
rul i ng. (H’g Tr. at 3.) Specifically, Attorney Hernandez
replied, “Well, Your Honor, we’'ll just sit down and abide by the
rule.” (H’'g Tr. at 3.)

The subject property (“Property”) of the notion for relief is
co-owned by the Debtor and his sister, Eileen Benitez Alfaro
(“Eil een Benitez”). Their nother, Carlota Alfaro Abril (“Carlota
Al faro”), owns a parcel of adjoining property. The Debtor and
Ei |l een Benitez executed a note and nortgage which encunbered the
Property in the principal amunt of $60, 000, payable to t he Federal
Savings Bank of Puerto Rico, now Banco Santander Puerto Rico
(“Santander”). On March 9, 1992, the Debtor, Eileen Benitez and

Carlota Al faro signed a second note. This note, payable to bearer,

for August 21, 1997.

> Although the Debtor was not present at the hearing
because of alleged car trouble, his sister and Attorney Ranos
were, and for the purposes of this opinion, the Debtor is deened
to have nade the request that Attorney Hernandez represent him
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was in the principal anpunt of $100, 000, payable on or before March
9, 1993. O the total principal anount, the subject Property
secured $20, 000, with the bal ance, $80, 000, secured by his nother’s
property. The Debtor, Eileen Benitez and Carlota Al faro defaulted
on this second note, and Santander obtained judgnent in the
Superior Court of Puerto Rico against themon February 12, 1992, in
a foreclosure action.* This matter was eventually settled, and
paynents were received. On May 30, 1997, the Appell ees acquired,
t hough contract, this second note, and were substituted as party-
plaintiffs in the forecl osure case.

In addition, on April 19, 1994, the Superior Court of Puerto
Rico issued a separate judgnment® for $120,000 in favor of the
Appel | ees against the Debtor, Eileen Benitez and Carlota Alfaro
(“Defendants”). The Defendants, who were given ninety days to pay,
defaulted on this judgnment, which thus increased to $125,000 with
i nterest.

Si nce June 20, 1994, and fromthe tine that Santander and the
Appel | ees have attenpted to collect on these default judgnents,
Ei l een Benitez, Carlota Alfaro and Natural Spring Waters, Inc., a

rel ated conpany, have filed seven voluntary bankruptcy petitions.

* The judgnent ordered defendants to pay Santander

$203, 333. 53, plus interest at 2% over the prine rate and $20, 000
in | egal fees.

5 This matter involved another case filed to forecl ose on
t he second note.



The first four petitions were dism ssed, one with prejudice. The
ot her three were dism ssed by “Oder of Dismssal with Prejudice”
i ssued by the Honorable Gerardo A. Carlo on March 17, 1997. Judge
Carlo's decision prohibited Eileen Benitez, Carlota Al faro and
Nat ural Spring Waters, Inc., fromfiling bankruptcy for one year.
This term had not el apsed when the Debtor filed his Chapter 13
bankruptcy petition, three days before the Appel | ees were schedul ed

to foreclose on the Property.

III. Standard of Review

W review the Bankruptcy Court’s conclusions of | aw de novo.

Jeffrey v. Desnond, 70 F.3d 183, 185 (1st Cr. 1995); Oficial

Unsecured Creditors' Comm Vv. Stern (In re SPM Mqg. Corp.), 984

F.2d 1305, 1311 (1st G r. 1993); LaRoche v. Anbskeag Bank, 969 F. 2d

1299, 1301 (1st Cir. 1992). In addition, findings of fact will be
overturned only if they are clearly erroneous. FED. R. BANKR P.

7052(a); Jeffrey, 70 F.3d at 185; Oficial Unsecured Creditors'

Comm , 984 F.2d at 1311.

IV. Discussion

A Debtor’s Motion for a Stay Pendi ng Appeal
__ Since this appeal attenpts to thwart an i mm nent foreclosure,
t he Debt or noves this Panel for a stay pendi ng appeal. Rule 8005-1
of the Local Rules for the Bankruptcy Appell ate Panel for the First
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Crcuit, “Stay Pending Appeal to Bankruptcy Appellate Panel,”
provi des that:
Al'l parties shall strictly conply with Fed. R Bankr. P.
8005 upon the filing of a notion for a stay pending
appeal of an order, judgnent or decree of a bankruptcy
j udge.
1sT CIR. BAP R. 8005-1.
Federal Rule of Bankruptcy Procedure 8005 provides that a

notion for a stay pending appeal nust first be presented to the
bankruptcy judge, whose decision is discretionary. FED. R. BANKR
P. 8005.° The Debtor, however, did not nove for a stay pending
appeal before the Bankruptcy Court. Regardless of this procedura
defect, however, we dism ss the Debtor’s notion for a stay pendi ng
appeal since our decision today abdicates the need for stay. See

Manges v. Seattle-First Nat’|l Bank (In re Manges), 29 F.3d 1034 (5"

Cr. 1994), cert. denied, 513 U S. 1152 (1995) (appellate review

may be precluded on grounds of npotness).

B. Whet her the Bankruptcy Court Incorrectly Denied the
Debtor’s Request that Attorney Hernandez Be Allowed to

 In deternining whether to grant a stay, we use the
standard required under that of a request for a prelimnary
i njunction. See Sunshine Dev., Inc. v. Federal Deposit Ins.
Corp., 33 F.3d 106, 110-11 (1st Gr. 1994) (citing Narragansett
Indian Tribe v. Guilbert, 934 F.2d 4, 5 (1st Gr. 1991) and Aoude
v. Mobil G1 Corp., 862 F.2d 890, 892 (1st Cir. 1988)) (the four
el ements of a prelimnary injunction are “(1) the novant's
i kelihood of success on the nerits, (2) the potential for
irreparable injury, (3) a balancing of the relevant equities, and
(4) the effect on the public interest”).
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Argue the Motion for Relief

Attorney Hernandez stated at the hearing on the Debtor’s
notion for relief that the Debtor had contracted his services only
a few days prior. (H’g Tr. at 2.) In addition, Attorney
Her nandez did not state whether his conpensation was to be paid
directly by the Debtor or by the estate. The Bankruptcy Court
deni ed the Debtor’s request that Attorney Hernandez be allowed to
represent himon the basis that Attorney Hernandez had not filed an
application for enploynent. (H g Tr. at 2.) Neither Attorney
Ranbs nor Attorney Hernandez objected at that tine.

The Debt or argues on appeal that the Bankruptcy Court’s deni al
of his request to have Attorney Hernandez argue his notion for
relief violated his due process rights under the United States
Constitution. See U.S. ConsT. anends. V, XIV, 8 1 (“[No] State
[shal ] deprive any person of life, liberty, or property, wthout
due process of lawf.]”). Since the Debtor failed to object at the
hearing, we reviewthe Bankruptcy Court’s decision for plainerror.

United States v. Gonzal ez, No. 96-1146, 1996 W. 663305, at *1 (1°

Cir. 1996) (per curianm (citing United States v. Dietz, 950 F.2d

50, 55 (1% Gir. 1991)).

1. The Debtor’s Due Process Argument
The Debtor contends that his due process rights under the

United States Constitution were violated because the Bankruptcy



Court deni ed himthe assi stance of secondary counsel at the hearing
on the nmotion for relief. For the reasons that follow, we find no
nmerit in the Debtor’s proffered argunent.
a. Due Process under the United States
Constitution

The United States Constitution protects against the
deprivation of “life, liberty, or property[ ] w thout due process
of law.” U.S. ConsT. amends. V, XVI § 1. The Debtor contends
w thout citing any case law, that the Bankruptcy Court violated
t hese august rights when it refused to all ow Attorney Hernandez to
argue his notion for relief.

Wthout splitting hairs, the Bankruptcy Court did not deny
representation, but nerely denied secondary representation. This
difference is actually of the utnost inportance: the Suprene Court

held in Powell v. Al abama, 287 U.S. 45, 69 (1932), that “[i]f in

any case, civil or crimnal, a state or federal court were
arbitrarily to refuse to hear a party by counsel, enployed by and
appearing for him it reasonably may not be doubted that such a
refusal would be a denial of a hearing, and therefore, of due

process in the constitutional sense.” See Mullane v. Central

Hanover Bank & Trust Co., 339 U. S. 306, 314 (1950) (“An elenentary

and fundanental requirenment of due process in any proceedi ng which
is to be accorded finality is . . .[to] afford [parties] an

opportunity to present their objections.”); also Mitthews v.




El dridge, 424 U. S. 319, 333 (1978) (“The fundanental requirenent of
due process is the opportunity to be heard ‘at a neaningful tine

and in a nmeaningful manner.’”) (citations omtted).

Not only did Attorney Hernandez not object to the Bankruptcy
Court’s decision denying his request to argue, but the Debtor was
represented by his prinmary attorney at the hearing, who continued
on to argue his notion for relief. Al though a specific attorney
was not heard, the Debtor’s argument was not disregarded.
Furt hernore, the Debtor has no constitutional hook to hang his hat

on, especially since he has not shown any tangible harm that

resulted fromthis denial. See discussion infra Part |IV.B.1.c.

b. Ri ghts to Attorneys under the Bankruptcy Code

Cenerally speaking, the Bankruptcy Code <contains no
provi sions either prohibiting a debtor from being represented by
nore than one attorney in a Chapter 13 case, or requiring that
addi tional counsel file an application. 11 U S.C. 8§ 327 (1988 &

Supp. 1998); In re Mowers, 160 B.R 720, 722-723 (Bankr. N.D.N. Y.

1993) (“[A] Chapter 13 debtor [need not] seek appointnent of
addi tional counsel pursuant to Code 8§ 327. At a mninmum however,

an attorney appearing for a party in a case under the Code
shall file a notice of appearance . . . unless the attorney’'s
appearance is otherwise noted in the record.”) (citing FED. R
BANKR. P. 9019(b)). Attorney Hernandez stated his appearance on

the record. (H’'g Tr. at 2.)
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In addition, the Bankruptcy Code does not require that
attorneys who represent Chapter 13 debtors, as opposed to trustees
or att or neys who repr esent debt or s-i n- possessi on, file
applications with the court for approval. See 11 U.S. C. 8§ 327
(enpl oynent by trustee of disinterested attorneys, accountants, and
others), 328 (limtations on conpensation), 330 (conpensation for
servi ces and rei nbursenment of expenses for officers of the estate),
1107(b) (a Chapter 11 debtor-in-possession may enpl oy an attorney
or accountant with court approval), 1203 (a Chapter 12 “debtor]|-
]in[-]possession shall have all the rights, other than the right to
conpensati on under section 330, and powers . . . of a trustee”),
and 1303 (a Chapter 13 debtor has concurrent powers wth the

trustee). ee also FED. R. BANKR. P. 2014 (an order approving

enpl oyment under section 327, 1103 or 1114 of the Bankruptcy Code
shall be nmade on upon application of the trustee) and 5002

(restrictions on approval); In re Jarvis, 53 F.3d 416 (1%t Cr.

1995) (a post facto application may be granted for extraordinary
ci rcunst ances, such as whether the applicant was under tine

constraints to begin service); In re Urutia, 137 B.R 563, 566

(D.P.R 1990) (“[A]Jttorneys for ‘debtors,’” as distinguished from
attorneys enpl oyed by the ‘trustee’ or ‘debtor[-]in[-]possession,
need not[,] under the 1938 act or the current code[,] obtain court
appoi ntment before petitioning for attorney’s fees.”).

C. The Debtor Has No Standing to Appeal an
Al'l eged Violation of his Due Process Rights
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Yet, although the Bankruptcy Court erred in denying Attorney
Her ndndez’ s representation on the notion for relief because he
previously did not file an application, see discussion infra Part
IV.B.1.b., the Debtor has not shown any identifiable harm that
resul t ed. Therefore, the Debtor has no standing to appeal the

Bankruptcy Court’s decision. See FED. R. BANKR. P. 8001; Mark Bell

Furni ture Warehouse, Inc. v. DM Reid Assocs., Ltd. (In re Mark

Bell Furniture Warehouse, Inc.), 992 F.2d 7, 9 (1% Cr. 1993)

(citing Runford Pharmacy, Inc. v. City of East Providence, 970 F. 2d

996, 1001 (1st Gir. 1992) (“*standing’ requires, inter alia,
‘“personal injury fairly traceable to the allegedly unlaw ul

conduct’”), and Inre Lovitt, 757 F.2d 1035, 1039 (9th Cir.), cert.

denied, 474 U.S. 849 (1985)); Fondiller v. Robertson (In re

Fondiller), 707 F.2d 441, 442 (“Only those persons who are directly
and adversely affected pecuniarily by an order of the bankruptcy
court have been held to have standing to appeal that order.”)

(internal citations omtted); accord Abbott v. Daff (In re Abbott),

183 B.R 198 (B.A. P. 9" Cir. 1995) (Standing to appeal is based on
the *“person aggrieved test,” and only an entity who can
“denonstrate that the order dimnished its property, increased its
burdens or detrinmentally affected its rights” has standing to
appeal .).

The Debt or has not all eged, nor has he shown, that he suffered

any harmas a result of the Bankruptcy Court denying his request
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that Attorney Hernandez be allowed to represent him The Debtor
only states that the Bankruptcy Court erred. This “mere error”
platformis too unsturdy to support the Debtor’s standi ng, however,
and we di smss the Debtor’s due process appeal.

C. Whet her the Bankruptcy Court | nappropriately Considered
the Debtor’s Inability to Reorgani ze i n Deci ding to Grant
the Appellees’ Mdtion for Relief

The Debtor argues that he was not put on notice that issues
pertinent to di sm ssal woul d be entertai ned by the Bankruptcy Court
at the hearing on a notion for relief fromstay. |In addition, the
Debt or asserts that the notion for relief inproperly conbined with
it a notion to dismss. D. Puerto Rico Rule 4001(2) (“No notion
for relief fromstay shall be conbined with a request for any ot her
type of relief unless so authorized by the Court.”).

First, we note that the notion for relief contains direct
references to the Debtor’s lack of good faith in filing the
petition. (See Am Mdt. Y 16, 17 (“Lack of good faith my
constitute cause for dism ssal of a petition under section 1307[c]
of the Code as well as cause to lift the stay under 362(d).”), 18,
21, 23, 24, and Conclusion.) Specifically, the conclusion to the
Appel | ees” Anended Mdtion for Relief from the Automatic Stay
stat es:

Debtor’s filing of the present case is part of a

concerted and coordinated effort with his nother and

sister to stall novants’ efforts to conplete the

forecl osure sale of two adjoining real properties owned
by debtor and said close relatives. This filing should
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be consi dered as done by the sane entity that has al ready

filed seven ot her Chapter 11 cases. As such[,] it should

be treated as a part of serial filing done ([i]) In

viol ation of the order issued on March 17, 1997, by Judge

Gerardo Carlo . . . , and (ii) in bad faith w thout any

valid opportunity of reorganization and with the only

intention of stalling novants’ foreclosure sale.

Accordingly, such acts constitute cause wthin the

prescribes of 11 [U. S.C. 8] 362(d)(1), entitling novants

torelief fromstay, so that they nmay enforce their |iens

against the debtor’s real estate. Al ternativel y[,]

debtor’s actions al so constitute cause for the disn ssa

of the case with prejudice pursuant to 11 [U. S. C. 8§]

1307(c), 109(g)(1) and 105(a).
(Am Mot. at 11.) These references were hardly recondite—they
squarely placed the nerits of the Debtor’s case at issue. Even the
Debtor’s brief submtted on appeal states that “[t]he creditors
then specifically allege lack of good faith [as] a cause for the
di sm ssal of a petition of bankruptcy as well as cause to I[i]ft
the automatic stay.” (Debtor’s Brief at 4.) Thus, this Panel
concludes that the Anended Modtion for Relief from the Automatic
Stay sufficiently announced that the issue of good faith was in
di sput e.

Second, we note that the Debtor appended an agreenent executed
May 26, 1997, between Ms. Benitez and Soler in his Answer to
Amended Motion for Relief fromthe Automatic Stay (“Answer”). The
Bankruptcy Court based its decision that the Debtor had no ability
to reorganize on this agreenment and M. Benitez’'s testinony.
Third, the Debtor’s Answer submits three affirmative defenses, the
second of which reads:

The proposed plan in this case has been one el aborated in
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good faith with the intention of paying the nortgage to

novant and the lunp sum paynents that will be submtted

will stemfroman[n]jual disbursenents fromthe sale of a

property (please see copy of the docunents of said sale

attached).
(Answer at 3, Affirmative Defense #2.) Finally, Attorney Ranos,
the Debtor’s counsel, stated that the “notion [to] dism ss [was]
based fromthe multiple filing[s] by his sister and nother. In
this notion, novant can conbine those two cause[s] of action[ ]

.7 (Hr'g Tr. at 26-7.)

The Bankruptcy Court relied solely on the evidence presented
at the hearing, including the Debtor’s Chapter 13 plan, to
determ ne that the Debtor had no ability to reorgani ze. The plan,
t he Bankruptcy Court noted, provided for paynents of $200 per nonth
for fifty-five nonths, and a $520, 000 contri buti on by the Debtor’s
sister, Eileen Benitez, over a five-year period, to be paidin five
equal | unp-sum paynents. (Hr'g Tr. at 37-8.)

Referring to Eileen Benitez’'s testinony and the agreenent
(“Agreenent”) entered into between her and Angel Nelson Soler
(“Soler”) to sell certain assets belonging to two corporations, “Le
Marie, Inc.” and “Natural Water Resources, Inc.,” the Bankruptcy

Court found that the Agreenent, under which Ms. Benitez was to pay

t he Debtor $104, 000 a year, was specul ative at best.” (H'g Tr. at

7 Ms. Benitez testified that the sale proceeds would fund
the Debtor’s plan. Under the Agreenent, Soler’s capital
contribution of $1.5 mllion dollars had to be paid first before
Ms. Benitez could realize profits fromthe business.
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39.) In addition, Ms. Benitez did not pay the Debtor the $22,000

deposit from Soler. (H'g Tr. at 38.) Therefore, the Bankruptcy

Court concluded that the only paynments on which it could rely were

the $200 nonthly contributions by the Debtor, paynents that were

insufficient to pay the secured creditors “held at bay since 1993
. (Hr’g Tr. at 39.)

We have reviewed the Agreenent, the transcript, the notions
and counsel s’ briefs. Under the clearly erroneous standard, there
IS no reason to disagree wth the Bankruptcy Court’s deci sion that
this plan is not feasible based on the evidence. FED. R. BANKR. P.
7052(a); Jeffrey, 70 F.3d at 185.

The Debtor al so argues on appeal that the Appell ees conbi ned
a nmotion for relief with a notion to dismss, which viol ates Local
Rul e 4001(a)(2) for the District of Puerto Rico. D. Puerto Rico
Rul e 4001(2). However, the Debtor never objected to the notion for
relief onthis basis at the hearing. Moreover, the Debtor appended
the Agreenent, a defense to | ack of good faith and evi dence that he
could reorganize, to his own Answer, and submtted certain
affirmati ve def enses grounded i n good faith. Therefore, the Debtor
i's precluded from now asserting this objection to the Appellees
notion for relief. The Bankruptcy Court’s order granting the

notion for relief is affirmed.
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D. Whet her the Debtor Should Be Prohibited from Filing
Anot her Bankruptcy Petition for at |east One Year

The Appel |l ees cross-appeal and invite this Panel to issue an
order prohibiting the Debtor from filing another bankruptcy
petition for at | east one year. As evidence, the Appellees submt
that Judge Carlo, in his March 17, 1997, order prohibited the
Debtor’s sister, nother and Natural Spring Waters, Inc., a related
conpany, from filing bankruptcy for at |east one year. The
Appel | ees contend that the Debtor’s June 27, 1997, petition should
be treated as the “eighth” petition and thus filed in bad faith.
We decline the Appellees’ invitation.

This Panel will not disturb the Bankruptcy Court’s findings to
enlarge the its identification of the banned debtors. The Debtor
was not included in Judge Carlo’s March 17, 1997, order, and the
Bankruptcy Court did not find that the Debtor was the same entity
as his nmother, sister or Natural Spring Water, Inc. W wll not

upset the Bankruptcy Court’s findings. See Jeffrey, 70 F.3d at 185

(findings of fact will be overturned only if “clearly erroneous”).

V. Conclusion

We have carefully reviewed the record, briefs, exhibits, and
case law, and 1) dismss the Debtor’s notion for stay pending
appeal as noot; 2) dismss the Appellees’ cross-appeal; and 3)
dism ss the Debtor’s appeal concerning the Bankruptcy Court’s

al | eged error in denying Attorney Hernandez’'s representation. Wth
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regard to the Debtor’s due process conplaint, although it appears
that the opposing party woul d have suffered no prejudice had the
Bankruptcy Court all owed Attorney Hernandez to argue the Debtor’s
notion, the Debtor has not alleged any harmthat resulted fromthe
abjuration. Finally, the Bankruptcy Court’s judgnent granting the
Appel l ees’” notion for relief is affirned.

SO ORDERED.

18



