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VAUGHN, J.

On July 31, 1996, Marketechs, Inc. (“Debtor”) filed a petition for
relief under Chapter 7 of the Bankruptcy Code. Shortly thereafter,
David M N ckless (“N ckl ess”) was appoi nted the Chapter 7 trustee. To
recover nonies under the | aw of preferences and fraudul ent transfers,
Ni ckl ess comenced two adversary proceedi ngs, nunbers 96-4428-JFQ and
97-4002- JFQ agai nst Robert Feige (“Feige”), Charles Hesner (“Hesner”)
and ot her defendants unconnected to this appeal.! For the purposes of
this appeal, we will only recite the pertinent facts.

Conpl ai nt nunber 96-4428-JFQ focused on certain paynents by the
Debtor in 1996. The trustee alleged various paynents were both
preferential and transferred for |ess than reasonably equi val ent val ue
while the Debtor was insolvent, or that the paynents effected the
Debtor’s i nsolvency. Count |1l of that conplaint, which conprises part
of this appeal,? alleged that a paynent of $11,751, made on June 7,
1996, by the Debtor to one of the defendants,® was a preferential
transfer.

The issues of conplaint nunber 97-4002-JFQ pertinent to this

appeal alleged that: (1) a prom ssory note executed in 1993 by Feige to

! Adversary proceedi ng nunber 96-4428-JFQwas fil ed agai nst Robert
Feige and Charles Hesner, individually, and as trustees of a
certain CRS Realty Trust, and also against Stephen Kelly.
Adver sary proceedi ng nunber 97-4002-JFQ was fil ed agai nst Trustee
Def endant Bank of Boston, and Defendants Robert Feige, Patricia
Feige, Tinmothy Cox, Bernard Cox, DP Realty Trust and Charles
Hesner .

2 This issue is nunbered as issue one in this opinion.

® The defendant naned was Stephen Kelly.



the Debtor corporation for $475,000 renained unpaid;* (2) within the
year preceding the bankruptcy filing, Feige, an insider, fraudulently
and preferentially received anywhere from $80,000 to $120,000;° (3)
Fei ge and Hesner breached their fiduciary duty to Marketechs, Inc. by
ef fectuating a Septenber 30, 1993, stock redenption under which the
Debt or purchased Hesner’s fifty percent interest in the corporation for
$475, 000; ¢ and (4) the Septenber 30, 1993, transacti on undercapitalized
t he corporation.’

Bot h adversary proceedi ngs were consol i dated, and the bankruptcy
court issued its findings and concl usions of |aw by witten opinion on
Novenber 26, 1997. The bankruptcy court found that “the Debtor was not
possessed of unreasonably small capital [but remai ned a goi ng concern]
until February 28, 1996, five nonths before the July 31, 1996 vol untary
filing of its chapter 7 petition.” (App. to the Br. for the Appell ant
at 161; C.’'s Findings and Conclusions at 2.) The bankruptcy court
also found that: (1) the Debtor was insolvent in late May 1996; (2)
nei t her the Septenber 30, 1993, note nor paynents on it were fraudul ent

transfers since they were nade for value; (3) only one $11, 751 paynent,

4 This issue is nunbered as issue two in this opinion.

® Paragraph 16 in the facts of the conplaint alleges certain
nonetary anmounts totaling $120,000 that Feige transferred to his,

his wife’'s and DP Realty Trust’s benefit. (App. tothe Br. for the
Appellant at 7; Conpl. at 2.) Counts |I and Il of the conpl aint

request judgrment of $80,000 against Feige. (App. to the Br. for
the Appellant at 8-9, Conpl. at 2-3.) This issue is nunbered as
i ssue four in this opinion.

6 This issue is nunbered as issue five in this opinion.
" This issue is nunbered as issue three in this opinion.
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made on May 31, 1996, was a preference; (4) none of Feige' s capita
withdrawals from Marketechs, Inc. were fraudulent transfers since
Feige's net capital contributions to the conpany total ed $77, 000; and,
finally, (5) the Septenber 30, 1993, $475,000 from Feige to the
corporation was a “shanf and was not a valid obligation upon which the
trustee could collect.

The trustee tinely filed the above-captioned appeal, which
enconpasses Count 111 of adversary proceedi ng nunber 96-4428-JFQ (the
June 7, 1996, alleged preferential $11,751 paynent) and adversary

proceedi ng nunber 97-4002-JFQ in its entirety.

FACTS

The Debtor was a Massachusetts corporation formed in 1972 by
Hesner and Rollin Thonpson (“Thonpson”). The Debtor had been a
nodestly profitable entity until 1990 when it barely broke even. The
Debtor would never again realize a profit during a full fiscal-year
period, as it incurred | osses of $79, 457 in 1991, $314,510 in 1992, and
$136, 725 in 1993. (Pretrial Stipulation at 3.) |In 1991, Thonpson sold
his fifty percent interest in the Debtor to Feige for $125,6000. (Tr.
Vol . 2 at 42-43.)

Shortly after Fei ge bought out Thonpson's interest in the Debtor,
he and Hesner began di scussions regarding either’s acquisition of one
hundred percent of the Debtor’s stock.

On Septenber 30, 1993, the Debtor redeened Hesner's fifty percent
interest with a $475,000 pronmi ssory note. (Pl.'s Ex. 17.) The Debtor

paid Hesner $100,000 within ninety days and $11,751 per nonth



thereafter. (Pl.'s Ex. 17.) Hesner received all but $58,000 of the
paynents owed to him under his note. Hesner and the Debtor also
entered into a non-conpete agreenent whereby Hesner was to receive
$120, 000 over sixty nonths. The non-conpete agreenent’s consideration
was paid to Hesner froman annuity that was fully funded by the Debtor
in or about October 1993. (Tr. Vol. 1 at 231-32.) The defendants did
not consult an i ndependent expert to determne if the price paid by the
Debtor to redeem Hesner's stock was a fair price. (Tr. Vol. 2 at
12-13.) No one projected if the Debtor's cash flow was sufficient to
pay the obligation it had incurred to Hesner. (Tr. Vol. 2 at 12-13.)
No one sought an opinion, expert or otherwi se, to determ ne the effect
of the transaction on the Debtor's capitalization. (Tr. Vol. 2 at
12-13.)

There was anple testinony from both Feige and Hesner as to the
basis for determ ning the $475,000 purchase price for Hesner's stock.
Hesner, who apparently wi shed to retire from Marketechs, Inc., stated
that the price was a result of negotiations between him and Feige,
whi ch were affected significantly by a third-party’s offer to purchase
the entire conpany for $1,100,000 for the inventory, plus an
undet erm ned anount for good will. (Tr. Vol. 2 at 11-12.) Feige, in
his testinony, further el aborated on how he and Hesner arrived at the
$475, 000 purchase price, citing not only the third party’'s offer to
purchase the conpany, but that conpany sal es had increased $1, 800, 000
in one year, and that the conpany was nuch further along in its
transition froma hardware conpany to a network integration conpany.

(Tr. Vol. 2 at 45-46.) The evidence al so showed that, at the tine the
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nonconpetiti on agreenent was executed, M. Hesner was sixty-ei ght years
old and in good health. (Tr. Vol. 2 at 11.)

Si mul taneously with the Debtor's redenption of Hesner's stock,
Feige signed and delivered to the Debtor a note promising to pay it
$475, 000. According to Feige's testinony at trial, this note was
i ntended as an offset against the Debtor's note to Hesner. (Tr. Vol.
2 at 100-01.) According to Feige, booking the transaction in this
manner was at the behest of the Debtor's primary |lender at the tine,
M ddl esex Savi ngs Bank. (Tr. Vol. 2 at 97-99.)

After Septenber 1993, Feige was the sole stockhol der and chi ef
executive officer of the Debtor. The Debtor's financial performance
did not inprove, as it sustained | osses of $264,947 and $1, 407,606 in
fiscal years 1994 and 1995, respectively. (Pl.'s Ex. 1.) The Debtor's
gross revenues al so declined over that period from$6,672,918 in 1994,
to $5,578,240 in 1995. (Pl.'s Ex. 1.)

Bot h Fei ge and Hesner testified that even before Fei ge becane sol e
st ockhol der in Septenber 1993, shrinking profit margins in the
comput er hardware business pronpted the Debtor to transition itself
from a hardware provider to a networking conpany. Hesner testified
that the Debtor slowy began to enter the networking business in 1986,
but t he enphasis towards networking shifted dramatically in 1992. (Tr.
Vol. 2 at 23, 24.) Feige explained in detail the exact nature of the
transition including, but not limted to, the need to train and hire a
nor e sophi sticated technical and sales staff. (Tr. Vol. 2 at 158-61.)
Feige further testified that the end result of the transition

significantly increased revenues (Tr. Vol. 2 at 161-63), and that in
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Novenber 1995, the Debtor’s sal es approxi mated $500,000. Sales nore
t han doubl ed i n Decenber 1995 to $1, 100, 000, and sales in January 1996
were $1,400,000. (Tr. Vol. 2 at 173.)

By February 1995, the Debtor's financial condition had
deteriorated to such an extent that its primary |ender, M ddlesex
Savi ngs Bank, deened its | oans, secured by all the Debtor’s assets, to
be I ess than fully secured and required additional collateral over and
above those assets. (Pl."s Ex. 70.) At that tinme, the bank also
downgraded the Debtor’s loans to a “less than satisfactory” rating,
based upon the Debtor’s financial perfornmance for the fiscal year
endi ng Septenber 30, 1994. (Pl.'s Ex. 74.)

I n Novenber 1995, the Debtor entered into a contract wth Vestex
Cor poration whereby Vestex was to provide the Debtor $2,500,000 to
$5, 000,000 in equity. In the end, Vestex, or its affiliates, only
contri buted approxi mately $250, 000 of that amount as equity. (Tr. Vol.
2 at 85.) The defendants cited Vextex's failure to fully perform
according to the contract as the cause for the Debtor’s dem se.

Thr oughout these transitions, Hesner continued to be paid under
t he nonconpetition agreenent through June 1996. He received a regul ar
note paynment of $11,721 on May 31, and, on June 6, 1996, the Debtor
pai d that same anmount, on his behalf, to a third party as part of a
real estate transaction.® |In the nonths precedi ng Marketech' s deni se,

Feige intermttently made, and withdrew, capital fromthe corporation

8 Under the transaction, Hesner and Feige acquired certain real
estate, where the Debtor’s principal place of business was | ocat ed,
fromCRS Realty Trust. Three nonths post-petition, they sold the
real estate to OFC Corporation.
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In early June 1996, the conpany paid $20,000 on his behalf to the sane
third party as part of the sanme real estate transaction. The Debtor

itself realized no benefit fromthat deal.

STANDARD OF REVIEW

We review the bankruptcy court’s conclusions of |aw de novo.

Jeffrey v. Desnond, 70 F.3d 183, 185 (1%t Cir. 1995); Oficial Unsecured

Creditors' Comm Vv. Stern (Inre SPM Mg. Corp.), 984 F.2d 1305, 1311

(1t CGr. 1993); LaRoche v. Anpbskeag Bank, 969 F.2d 1299, 1301 (1t Gr.
1992). In addition, findings of fact will be overturned only if they
are clearly erroneous. Feb. R Bankr. P. 7052(a); Jeffrey, 70 F.3d at

185; Oficial Unsecured Creditors' Comm, 984 F.2d at 1311.

DISCUSSION

| . | ssues on Appeal .

The trustee has raised five i ssues on appeal :

1. Did the bankruptcy court err in not finding that the
$11, 751 transfer made June 7, 1996, fromthe Debtor to
St ephen Kelly was for the benefit of Charles Hesner and
therefore a preferential transfer under section 547 of
t he Bankruptcy Code?

2. Did the bankruptcy court err in finding the Septenber
30, 1993, pronmissory note from Robert Feige to the
Debt or was a shanf

3. Did the bankruptcy court err in finding the Septenber
30, 1993, redenption of the Debtor’s stock fromCharl es
Hesner did not | eave the Debtor with unreasonably small
capital ?

4. Did the bankruptcy court err in finding the $100, 000
wi thdrawals of capital by Robert Feige were not
fraudul ent transfers?



5. Did the bankruptcy court err in finding that the
def endants, Robert Feige and Charles Hesner, did not
breach their fiduciary duties to the Debtor by causing
the Debtor to enter into the Septenber 30, 1993,
agreenent with Charles Hesner to redeemall of Hesner’s
stock in the Debtor?

1. Two Cornerstone Findings Affirned.

In its decision, the bankruptcy court arrived at two findings of
fact that are crucial to nost of the issues on appeal: (1) the Debtor
did not have unreasonably small capital until February 28, 1996; and
(2) the Debtor was not insolvent until late May 1996. The Panel finds
that both of these findings are anply supported by the record bel ow and
are not clearly erroneous.

The clearly erroneous standard,® used by appellate courts in
reviewi ng alleged factual errors, is a “high” hurdle to clear, Drohan

v. Vaughn, F.3d ___, 1999 W 312538 at *2 (1%t Cr. My 20, 1999)

(citing Wlson v. Mritine Overseas Corp., 150 F.3d 1, 6-7 (1t Gr

1998)), since it is well established public policy that appellate
courts must “accord appropriate deference” to trial courts’ findings,

Irving v. United States, 162 F.3d 154, 185 (1%t Cir. 1998). The Suprene

Court, in Anderson v. Bessener has stated that:

Under Federal Rule of Civil Procedure 52(a)-—which provides
that “[f]indings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge [ ] the credibility
of the witness[es]”—=[a] finding is ‘clearly erroneous’ when
al though there i s evidence to support it, the review ng court
on the entire evidence is left with a definite and firm
conviction that a m stake has been commtted.” United States
V. United States GypsumCo., 333 U. S. 364, 394-395, 68 S. Ct.
525, 541-542, 92 L. Ed. 746. |If the district court’s account
of the evidence is plausible in light of the record viewed in

® This standard is also called the “plain error” standard.
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its entirety, the court of appeals may not reverse it even
t hough convinced that had it been sitting as the trier of
fact, it would have wei ghed the evidence differently. This
IS so even when the district court’s findings do not rest on
credibility determ nations, but are based on physical or
docunentary evidence or inferences fromother facts. Wen
findings are based on determnations regarding the
credibility of witnesses, Rule 52(a) denands even greater
deference to the trial court’s finding.

Anderson v. Bessener, 470 U.S. 564, 564 (1985).

As explained nore fully in this decision, and given the two
previously nentioned, affirnmed factual findings, we reverse only issues
one and two. Issue one is carried over the clearly erroneous hurdl e by
t he bankruptcy court’s factual findings regarding a prior preferenti al
transfer. The record, however, carries issue two, and we reverse
finding that the evidence conpel s the conclusion that the Feige note is
val i d.

I11. Affirming | ssues Three and Fi ve.

I n support of the trustee’s position that the Debtor was insol vent
as of Septenber 1993, the trustee enployed Barry Sussman, a certified
public accountant with Arthur Anderson and Conpany, who testified at
trial. Based on his analysis, which did not include a capitalized
i ncone approach, he opined that the conpany was insol vent in Septenber
1993, and further, that the stock transacti on between Hesner and Fei ge
| eft the Debtor with unreasonably snmall capital at that tine.

In contrast to this testinony, the Appellee presented John
Czyzewsky, also a certified public accountant who was an enpl oyee of,
and stockhol der in, Theodore Sal non and Conpany, a CPA firmthat had
provided the Debtor’s certified statenents through 1993, a review in

1994, and a conpilation in 1995 M. Czyzewsky testified that as of
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Sept enber 30, 1993, the Debtor had a positive net worth of $455, 000 and
was sol vent. He further testified, based on the work his conpany
performed for the Debtor through Novenber 1995, that the Debtor had a
goi ng- concern val ue t hr ough Decenber 1995, and possi bly through January
1996. He further discounted the opinion of Sussman because Sussnman had
relied on conparing the Debtor to a public conpany although the Debtor
was a private conpany. It is clear that the bankruptcy court bel ow
found the testinony of Czyzewsky, based on his personal know edge of
the Debtor, to be nore credible and reliable in rendering its decision,
and we defer to this finding.

In further support of the bankruptcy court’s finding that the
Debt or did not have unreasonably small capital until February 1996, the
bankruptcy court relied on evidence that the Debtor was involved in a
restructuring froma hardware provider to a networking supplier and, in
fact, sales rose from $500,000 in Novenmber 1995, to $1,100,000 in
Decenber 1995, and to $1,400,000 in January 1996. The bankruptcy
court’s conclusion that the Debtor did not have unreasonably small
capital until February 28, 1996, when it becane obvi ous that the Debtor
was not going to receive the Vestex investnments (see App. to the Br.
for the Appellant at 161; C.’'s Findings and Conclusions at 2-3), was
t hus anply supported by the record and not clearly erroneous. Based on
our previous finding affirm ng the bankruptcy court’s concl usion that
the Debtor did not have unreasonably snmall capital unti |

February 28, 1996, '° and based on our i ndependent concl usi ons drawn from

10 W refer to section Il of this decision, supra.
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the record on appeal, we answer the questions posed on issue three—and
five, as follows—+n the negative.

| ssue five, which concerns whet her the Septenber 30, 1993, stock
redenption was a fraudulent transfer, is easily disposed of, as we
reiterate that the bankruptcy court was not clearly erroneous in its
conclusion that the Debtor had unreasonably small capital until
February 28, 1996. Further, in support of the bankruptcy court’s
finding that there was no breach of fiduciary duty, there is anple
support in the record justifying the anount of consideration for the
stock redenption, including the offer to purchase nade to the Debtor,
shortly before the redenption took place.

V. Reversing |Issue One.

Wth respect to the first issue raised on appeal, we reverse. The
bankruptcy court found in its Novenber 26, 1997, opinion that the
payment to Hesner on May 31, 1996, of $11, 751 was a preference. Inits
prior ruling on the notion for summary judgnment, the bankruptcy court
found that the paynment fromthe Debtor to Kelley on June 7, 1996, of
$11, 751 was for “equival ent value” and disnm ssed that clai m against
Hesner. As a matter of |aw, that conclusion was wong. As a matter of
fact, since the bankruptcy court found that the May 31, 1996, paynent
was preferential, the conclusion that the June paynent was also
preferential is inescapable. Since the June 7, 1996, paynent was nade
after the date that the bankruptcy court found that the Debtor was
i nsolvent, was for an antecedent debt, was for the benefit of Hesner

and resulted in Hesner receiving nore than he would have in a Chapter
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7 liquidation, all of the elenments of a preference are present;?! thus,

t he bankruptcy court’s concl usi on nust be reversed.

V.

| ssue four concerns Feige’' s $100,000 capital w thdrawals.

Affirmng | ssue Four.

trustee argues that the bankruptcy court’s finding,

11 Section 547(b) states that:

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) made while the debtor was insol vent;
(4) made—

(A) on or within 90 days before the
date of the filing of the petition;
or

(B) between 90 days and one year
before the date of the filing of the
petition, if the creditor at the
time of such transfer was an
i nsider; and

(5) that enabl es such creditor to receive nore
than such creditor were receive if—

(A) the case were a case under
chapter 7 of this title;

(B) the transfer had not been nade;
and

(© such creditor received paynent
of such debt to the extent provided
by the provisions of this title.

11 U.S.C. A § 547(b) (West 1988).

-12 -

t hat

Except as provided i n subsection (c) of this section, the
trustee may avoid any transfer of an interest of
debtor in property—

t he

The

t hese



wi t hdrawal s were not fraudulent transfers, was in error and shoul d be
reversed; in support of his position, the trustee states two argunents.

The first argunent is a factual one: the trustee clains that
Fei ge produced no docunentary evidence in support of the capital
contributions he testified that he nmade in 1995 and 1996. However, the
trustee provided no corporate records indicating that, in fact, these
contributions were not nade. Moreover, the trustee provided no
testinmony to refute Feige’'s sworn testinony as to why he could not
produce the docunents, i.e.: (1) the time involved in doing so; (2)
that the docunentary evidence had been a part of other litigation in
whi ch he had been involved; and (3) he was unable to l|locate the
docunents. This Panel defers to the factual findings of the bankruptcy
court, which had the opportunity to assess Feige's credibility
concerning these capital contributions. Fep. R Bankr. P. 8013; Drohan

v. Vaughn, F.3d ___, 1999 W 312538 at *2 (1% Gir. May 20, 1999)

(clearly erroneous standard is a “high” one and is used for review of

factual errors) (citing Wlson v. Maritinme Overseas Corp., 150 F.3d 1

6-7 (1%t Gr. 1998)). After review ng the record on appeal, we concl ude
that the bankruptcy court had sufficient evidence before it to find
that Feige did, indeed, nake offsetting capital contributions in the
nont hs before the Debtor closed its doors. (See App. to the Br. for the
Appel lant at 164; C.’s Finding and Conclusions (referring to Feige's
chal k); see also Tr. Vol. 2 at 52 (noting Pl.’s Ex. 78, Feige' s Apr. 7,
1997, affidavit regarding his capital contributions).)

The trustee’ s second argunent regardi ng i ssue four is alegal one:

that no | aw supports the theory that contributions and w thdrawal s may
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be “netted out” in defending agai nst a fraudul ent transfer claim This
argunent was neither raised in the bankruptcy court nor neaningfully
articulated by the trustee in his brief. Therefore, we follow the
trustee’s lead, and also decline to undertake this undevel oped, yet
I nteresting, |egal issue.

VI. Reversing and Renmanding |Issue Two: Wether the Bankruptcy

Court Erred in Findingthe Septenber 30, 1993 Proni ssory Note
from Robert Feige to the Debtor was a “Sham”

Wth regard to this second issue, we first note that at the
heari ng before the Panel, the Appellant stated that both i ssues of fact
and | aw were on appeal. The issue of law, first raised on appeal, is
whet her Feige’'s no consideration defense is noot given the fact that
t he note was executed under seal. W need not address this | egal issue
since the uncontroverted evidence denonstrates beyond question that
Fei ge received consideration in exchange for his promse to pay the
Debt or. This leads us to the factual issue upon which we base our
deci sion: whether the bankruptcy court erred in finding that the
prom ssory note was a “sham” W find the bankruptcy court’s factua
determ nation, that the prom ssory note was a “sham”!?2 to be clearly
erroneous as the record contained sufficient evidence to conclude the
note was a valid obligation. Further, we remand so that the bankruptcy

court may determ ne what anount renai ns due under the note.

2 W note that the prom ssory note was called a “shani by the
bankruptcy court in its Novenber 26, 1997, opinion. A termof art
under tax law, see BLack’' s LawDicrionary 1375 (6'" ed. 1990), “shant
Is defined as “sonething that is not what it purports to be; a

spurious imtation; fraud or hoax . . . .” RANDOM House UNABRI DGED
DicTioNarRy 1758 (2" ed. 1993). For the purposes of today’s deci sion,
we wll not continue to italicize the term
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In its decision, the bankruptcy court determined the note was a
sham because it offset the Debtor’s note to Feige, and it was created
at the behest of M ddl esex Savi ngs Bank, the Debtors’ primary | ender at
the tinme, nerely for bookkeepi ng purposes:

The Trustee asserts a claim against Robert Feige for his

failure to pay an account receivabl e which the Debtor carried

on its books as due fromhim That receivable, however, is

a sham It was placed on the books as of Septenber 30, 1993

in the sumof $475,000 at the sane tinme the Debtor booked a

note payable to Feige for $550,000. This was done at the

request of the M ddl esex Savi ngs Bank, the Debtor’s | ender at

the time, to satisfy the bank’s requirenent that the Debtor’s

net worth (as defined by the bank) equal at |east $1, 000, 000.

The offsetting $475,000 receivable and payable has no

economc reality. The additional $75,000 payable was as a

result of a $75,000 | oan which Feige nade to the Debtor in

the fall of 1993.

(App. to the Br. for the Appellant at 160; C.’'s Findings and
Conclusions at 6-7.) Wth due deference to the bankruptcy court, we
hold that its ruling is clearly erroneous for the reasons that foll ow.
Plaintiff’s Exhibit 16 submtted at trial is a letter dated Novenber
10, 1994, from Robert F. Feige as President of Marketechs, Inc. to M.
Thomas Fontaine of M ddl esex Savings Bank. In this letter, Feige
wites, “[t]he note fromne to the conpany is sonething that |I legally
owe the conpany regardl ess of the status of the subordinated note to
me, so it is a source of recourse for the bank and should not be
deductible.” (Pl.”s Ex. 16.) Plaintiff’s Exhibit 15 is the note
executed by Feige to the corporation on Septenber 30, 1993, wherein he
prom ses to pay the conpany $475,000 in quarterly paynents, and in full
within three years. (Pl.’s Ex. 15.) The negoti ati ons whereby Fei ge

obtained full control of the corporation began in July 1992, and

culmnated nore than a year later with Feige not only promsing to
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repay the corporation, but Hesner as well. (Tr. Vol. 2 at 7-13.) In
1992, Marketechs, Inc. had a net worth covenant with M ddl esex Savi ngs
Bank, the conmpany’s primary |ender. (Tr. Vol. 2 at 25.) The
prom ssory note was drafted by Feige's attorney (Tr. Vol. 2 at 28), and
was t he subject of extensive negotiations (Tr. Vol. 2 at 44). |In fact,
Feige testified that he had discussions regarding buying out Hesner
prior to his buying out Thonpson's interest. (Tr. Vol. 2 at 22.)
| ndeed, Feige answered in the affirmative when queried wth the
followng: “[T]he promssory note from you to the debtor and the
prom ssory note from the debtor to M. Hesner were intended as
offsetting transaction, isn't that true?” (Tr. Vol. 2 at 48.) He was
al so asked, “[s]o therefore as the debtor paid pursuant to its
prom ssory note to Hesner, you were to be paying the debtor on your
prom ssory note[,]” and provided the following response: *“Not
necessarily, but | don’t have a problem with your phrasing it that
way.” (Tr. Vol. 2 at 48.) Mreover, although irregularly, Feige nmade
paynents on the note, which he ternmed “capital contributions.” (Tr.
Vol . 2 at 50.)

Feige testified that the notes were signed nerely because
M ddl esex Savi ngs Bank required it.*® The bankruptcy court cited this
fact as part of its reasoning that the note was a sham However, we
find that this requirenment is a further part of the consideration under
the note: financing was the lifeblood of this Debtor and Marketechs’

primary | ender required a new “asset” since the corporation would be

3 If true, this is a questionable practice for both the bank and
t he Debt or.
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i ndebted to Hesner for $475,000. Essentially, Feige had to execute a
prom ssory note if he were to obtain total control of the corporation.
This asset was carried on the books as a receivable after M ddl esex
Savi ngs Bank was paid off feige testified that he believed the bal ance
sheets were “reliable,” that “he didn't have a problemwth it done
t hat way” and he “was using those for the purposes of trying to finance
the conpany.” (Tr. Vol. 2 at 68.) Feige even agreed to execute a
personal guarantee to Hesner, which was not an all eged requirenent of
M ddl esex Savings Bank. (Tr. Vol. 2 at 99.) The Appell ees have argued
Feige did not receive the stock fromthis transaction, but the trial
transcript uncloaks this, and other “form over substance” argunents
rai sed on appeal: Feige contenplated controlling the Debtor before he
bought Rollins’ stock, and one year | ater achieved this control. Thus,
the transactions were not conpletely contenporaneous since Feige
envi sioned control ling the conpany back in 1992. Placing the asset on
the books kept Marketechs from falling into default with M ddl esex
Savi ngs Bank—al | al ong, Feige believed the conpany woul d be profitable,
and he labored to both reposition the conmpany into networking and
obtai n desperately needed financing. He had an enornous interest in
keepi ng the conpany afloat: he was its sole stockholder. This asset
buoyed the conpany by providing accounting stability'* while Feige
endeavored to obtain financing.
At trial, the Defendants’ own w tness, John Czyzewski, C P. A

testified that the Debtor’s $455,000 net worth on Septenber 30, 1993,

4 The i nventory and recei vabl es were t he conpany’ s bi ggest assets.
(Tr. Vol. 2 at 133.)
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enconpassed this obligation (Tr. Vol. 2 at 115-17); however, the
bankruptcy court found that “on a book value basis, [Marketechs’]
i nterim bal ance sheets continue to show a positive net worth at | east
through May 31, 1996.” The conpany’s net worth on May 31, 1996, was
$187, 765, which included the promssory note, in the anount of
$327,117, as a receivable. Overextending the conpany w t hout adequate
financi ng, not the prom ssory notes, were alleged to have precipitated
t he Debtor’ s bankruptcy. Thus, for all the aforenentioned reasons, the
trial court’s determ nation that Feige' s prom ssory note to the Debtor

was a sham was clearly erroneous. *®

5 We also note that the “earmarking doctrine” recognized by the
First Grcuit in Kapela v. Newran, 649 F.2d 887, 892 (1 Cir.
1981), and the Panel in In re Neponset River Paper Co., 231 B.R
829 (B.A.P. 1t Cir. 1999), does not apply to this issue. The
doctrine is “entirely a court-made interpretation of the statutory
requi renent that a voidable preference nust involve a transfer of
an interest of the debtor in property[,]” id. at 834 (interna

citations and guot at i ons omtted), and “under certain
circunstances, a transfer froma third party to a creditor of the
debtor is not avoidable as a preference.” [ d. Three factors

shoul d be considered in deciding whether a transfer satisfies the
ear mar ki ng doctri ne:

(1) the existence of an agreenent between the new | ender
and the debtor that the new funds will be used to pay a
speci fied antecedent debt, (2) performance of that
agreenent according to its ternms, and (3) [whether] the
transaction[, when] viewed as a whole (including the
transfer in of the new funds and the transfer out to the
old creditor)[,] does not result in any di m nution of the
est at e.

1d. at 835. The so-called “cornerstones” of the doctrine have not
been met in this case: “(1) the absence of control by the debtor
over the disposition of the funds, and (2) no dimnution of the
debtor’s estate as a result of the transfer.” [1d. at 834-35.
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CONCLUSION

Thus, for the foregoing reasons, we reverse the bankruptcy court’s
finding that the $11, 751 transfer fromthe Debtor to Kelly on June 7,
1996, was not a preferential transfer wunder section 547 of the
Bankruptcy Code and affirmthe bankruptcy court’s findings under issues
three, four and five as identified in this decision. Wth regard to
the second issue as identified above, we conclude that the Septenber
30, 1993, prom ssory note executed by Feige to the Debtor was not, as
t he bankruptcy court characterized it, a sham but rather is a valid
note; we therefore reverse and remand the bankruptcy court’s decision
on this matter for a determnation as to the anobunt due on that

obl i gation
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