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de JESUS, J.

Al phonse Mourad (Murad) as the sol e sharehol der of the
Subchapter S corporation V & M Managenent, Inc. (V& the Debtor,
appeal s two bankruptcy court orders denying his request to file a
| ate adm nistrative claimand to conpel the trustee to pay V&M s
federal taxes. For the reasons set forth in this opinion, we
remand a claimof trustee negligence asserted by Murad for which
no relief was granted, and affirmthe remaining rulings.

BACKGROUND

Mourad el ected to treat V&M as a Subchapter S corporation
for taxation purposes before the corporation filed for
reorgani zati on under Chapter 11. Murad was not a schedul ed
creditor, nor did he file a proof of claim Wthin four nonths,
the court appointed a Trustee, Stephen Gay (Gay). Gay sold
V&M s nmain asset, a residential apartnent building. Under the
confirmed plan, the sale’ s proceeds and other estate assets were
transferred to the Creditor’s Trust for |iquidation and
distribution. Gay was appointed the Trustee for this trust.
Mourad retained his equity interest in V& but woul d not receive
di vi dends nor participate in the distribution. There is no
evi dence that Mourad or Gray term nated V&M s Subchapter S

corporate tax status pursuant to 26 U.S.C. 8§ 1326(d)."*

! Inre Stadler Associates, Inc., 186 B.R 762, 763-764
(Bankr. S.D.Fla. 1995); 6 Norton Bankruptcy Law and Practice 2d §
128: 5.




Mourad filed a notion seeking leave to file a late
adm ni strative claimfor rei nmbursenent of federal and state taxes
which he estimated at $1.3 million. Murad clainmed this tax
liability as the sol e stockhol der of a Subchapter S corporation
was caused by Gray’s negligence in filing late tax returns, in
not payi ng expenses causing V&M s excess i nconme subject to
taxation and in not paying taxes before distribution. Hence, his
tax liability should be considered an adm nistrative claim
payabl e by the estate and/or the Trust.

Mourad later filed a “Motion to Conpel the Trustee to Pay
V&M Managenent’ s Federal Taxes”, as the Internal Revenue Service
(I'RS) had notified himhe was |liable for V&M s out st andi ng t axes.
He argued the estate should be liable for these taxes and the
court should order Gray to pay, because during confirmation the
court held Gray owned V&M and as the beneficial owner of V&M s
stock, he should be held responsible.

By separate opinions the bankruptcy court denied both

notions and this appeal ensued.



DISCUSSION

l. Order denying Mourad's notion for leave to file a late
adm ni strative claim

The bankruptcy court accepted Muurad's factual allegations
as true and denied the notion finding it failed “to state a basis
on which relief can be granted” because:

[Als a general rule under federal and Massachusetts
law, an S corporation is not subject to liability on
its income, and its sharehol ders are subject to incone
tax liability according to each’s distributive share of
the corporation’s incone, |oss and deductions. | am
aware of nothing in either federal or Massachusetts |aw
that subjects the corporation (on the one hand) and its
sharehol ders (on the other) to joint and severa
liability for the sane taxes. ... Accordingly, | wll
deny the notion on its nerit wthout reaching the issue
of cause to assert a late claim

Qur review of the bankruptcy court’s order dismssing the
contested matter under Fed. R Civ. P. 12 (b)(6) is de novo,?
using the followng criterions:

The jurisprudence of Civil Rule 12(b)(6) is well
defined. An appellate court reviews the granting of a
notion to dism ss de novo, applying the sane criteria
that obtained in the court bel ow. McCoy V.
Massachusetts Institute of Technol ogy, 950 F.2d 13, 15
(2%t Gr. 1991). Thus, we take the factual avernents
contained in the conplaint as true, indulging every
reasonabl e i nference helpful to the plaintiff's cause.
See Dartnmouth Review v. Dartnmouth College, 889 F.2d 13,
16 (1t CGr. 1989); Gooley v. Mbil GI Corp., 851
F.2d 513, 514 (1t Cr. 1988). Geat specificity is
ordinarily not required to survive a Rule 12(b)(6)
notion. Apart fromcertain specialized areas not
inmplicated here, [FN1] it is enough for a plaintiff to
sketch an actionable claimby nmeans of ‘a generalized

2 See Fed. R Bankr. P. 7012(b) (incorporating Fed. R G v.
P. 12(b)(6) and 12(e)) and Fed. R Bankr. P. 9014.
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statenment of facts fromwhich the defendant will be
able to frame a responsive pleading.” Wight & Mller
Federal Practice and Procedure: Cvil 2d§ 1357 (1990).
In the last analysis, then, the court of appeals ‘my
affirma dismssal for failure to state a claimonly if
it clearly appears, according to the facts all eged,
that the plaintiff cannot recover on any viable
theory.” Correa-Martinez v. Arrillaga- Bel éndez, 903
F.2d 49, 52 (1t Cir. 1990).

Garita Hotel Ltd. v. Ponce Federal Bank, 958 F.2d 15, 17 (1%

Cr. 1992).

Applying this test to the factual allegations drafted by a
pro se litigant3 we find the bankruptcy court’s order dism ssing
the notion did not resolve Muwrad s claimthat G ay was negligent
in the performance of his duties as trustee.* Thus, Murad's
al l egations provide a theory for recovery not adjudicated by the

appeal ed order. See generally Reading v. Brown, 391 U S. 471

(1968); In re Charlesbank Laundry, Inc., 755 F.2d 200 (1t Cir.

1980); In re Hem ngway Transport, Inc., 954 F.2d 1 (1t Gr.

1992) .
Hence, we REMAND for further proceedings before the
bankruptcy court to consider Murad s allegations that G ay

adm ni stered the estate negligently, causing Murad s tax

% Haines v. Kerner, 404 U S. 519 (1972).

4 Before the Panel, Murad anplified or devel oped this
argunment stating his tax liability was increased by interest paid
on the unnecessary accunul ati on of estate income and by Gay’s
failure to request a | ow inconme housing tax credit.
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liability, or increasing his liability, and whether Murad has
asserted this claimin a tinely fashion.

1. Order denying Mourad' s notion to conpel the trustee to
pay V&M s federal taxes.

Here Mourad asks for two renedies: that he be “relieved”
froma tax obligation, and that Gray be ordered to pay the taxes
fromestate or trust funds. The court denied both requests. The
court reasoned that Mwurad s demand for relief fromfederal tax
liability was “a di spute between two parties” neither of which
was the debtor and “...the effect of their dispute on this

bankruptcy case is speculative and attenuated at best,” so that
its subject matter jurisdiction under 28 U.S.C. 88 1334 and
157(a) was questionable, and in the interest of justice invoked
the doctrine of discretionary abstention under 28 U. S. C

§ 1334(c). The court also refused to conpel Gray to pay the

taxes finding Mouurad s allegations were legally insufficient.

A Mourad’s demand for relief against the taxing
authority.

We review the court’s decision to abstain for abuse of

di scretion.?®

> “The decision to grant perm ssive abstention, however,
lies within the discretion of the...court and...w |l not [be]
reverse[d]...unless the...court clearly abused it discretion.”
Howe v. Vaughan, 913 F.2d 1138, 1143 (5'" Cr. 1990).

“An abuse of discretion occurs ‘when a rel evant factor
deserving of significant weight is overl ooked, or when an
i nproper factor is accorded significant weight, or when the court

6



__ On appeal, Murad does not focus on whether the bankruptcy
court abused its discretion by abstaining. H's argunent nerely
repeats those points raised before the bankruptcy court and the
IRS, i.e., he could not control V&M s operations, he did not
recei ve dividends or participate in the distribution, therefore,
he shoul d not be held liable for the taxes.®

Bankruptcy courts are courts of limted jurisdiction. See

In re G bson Goup, Inc., 66 F.3d 1436, 1440 (6'" Cir. 1995); see

also Matter of Querner, 7 F.3d 1199, 1201 (5'" Cr. 1993).

Jurisdiction lies in the federal district courts if “the outcone
of th[e] proceeding could conceivably have any effect on the

estate being adm nistered in bankruptcy.” Pacor, Inc. v.

Hi ggins, 743 F.2d 984, 994 (3¢ Cir. 1984)(citations omtted),

rev’d on other grounds, Things Renenbered, Inc., v. Petrarca, 516

U S 124 (1995). Once jurisdiction is successfully invoked, the

next step concerns its placenment according to 28 U. S.C. § 157.

considers the appropriate mx of factors, but commts a pal pable
error of judgnment in calibrating the decisional scales.’”
Rouneliotis v. Popa (In re Popa), 214 B.R 416, 418 (B. A P. 1°
Cr. 1997)(citations omtted).

6 NMourad is possibly arguing, but does not devel op, that he
shoul d be relieved from paying the taxes because once G ay was
appoi nted trustee, he becane V&M s owner of record, with Gay as
its beneficial owner. See WIlson v. Conm ssioner of Internal
Revenue, 560 F.2d 687, 689 (5'" Cir. 1977); see also W& W
Fertilizer Corp. v. U S., 527 F.2d 621, 626 ( US. C of Cains
1975). However, Mourad may bring and expand this argunment before
the I RS




28 U S.C. 8 157 divides all proceedings filed in a
bankruptcy case into two categories: “core” and related or “non-
core”. Section 157(b)(1) authorizes bankruptcy judges to

adj udi cate “all core proceedings arising under title 11, or
arising in a case under title 11". Hence, it places jurisdiction
over “core” matters in the bankruptcy courts. Decisional powers
of bankruptcy judges in “non-core” matters are linmted to

subm tting proposed factual and legal findings to the district

court for de novo review 28 U S.C. 8§ 157(c); Mtter of Wod, 825

F.2d 90, 95 (5'" Cir. 1987). Hence, it places jurisdiction over
“non-core” matters in the federal district courts.

_ W find the court correctly classified Muwurad' s request as a
rel ated, “non-core” contested matter between entities not in
bankruptcy and whi ch does not “invoke a substantive right
provided by title 11, [n]Jor [is it]...a proceeding that, by its
very nature, could arise only in the context of a bankruptcy
case.” Wod, 825 F.2d at 97. At best, Murad s request could be
viewed as potentially affecting the estate, limting the
bankruptcy court to recommendi ng factual and legal findings to
the district court. Gven this jurisdictional [imtation and the
fact that Mourad could and did raise these points before the IRS

t he bankruptcy court did not abuse it discretion by deciding to



abstain, thereby permtting the IRSto rule.”
B. Mourad’ s demand for relief against the Trustee.

The bankruptcy court refused to conpel the Trustee to pay
the federal taxes and penalties stating:

[T]he nmotion fails to identify the kinds of taxes at

i ssue, the periods to which the taxes pertain, the

anounts at issue, and the basis (or bases) on which M.

Mourad is jointly liable for those taxes, all of which

are necessary to determne (1) the anobunt and extent of

the estate’s liability for the taxes and (2)

whet her...the estate is liable for such taxes.

...Wthout this information, the Trustee cannot

formul ate a neani ngful response to the notion, and the

Court cannot adjudicate it.

We consider this ruling as an order for a nore definite
statenent and a denial of Murad s request for his failure to
state a claimfor relief. Qur scope of reviewis de novo for
reasons we have expl ai ned above.

Mourad has yet to file nore definite pleadings. He did not
develop this point in his brief, nor during oral argunent.
“Judges are not expected to be m ndreaders. Consequently, a

litigant has an obligation ‘to spell out its argunents squarely

and distinctly or else forever hold its peace.”” U.S. v. Zannino,

895 F.2d 1, 17 (1t Gr. 1990) (quoting Rivera-Gonez v. de

Castro, 843 F.2d 631, 635 (1% Cr. 1988)(quoting Paterson-Leitch

Co., Inc. v. Massachusetts Minici pal Wol esale Elec. Co., 840

" Al though not considered by the bankruptcy court, we also
find Mourad’s position is not ripe for adjudication. 1n re River

City Hotel Corporation, 191 B.R 371, 373 (Bankr. E.D. TN 1995).
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F.2d 985, 990 (1 Gr. 1988)); Brown v. Trustees of Boston

Uni versity, 891 F.2d 337, 352 (1t Gr. 1989).

Even if we read the notion’s second plea liberally and
favorably to Mourad, we agree with the bankruptcy court. The
pl eadi ngs are too vague and anbi guous for the Trustee to
reasonably respond and for the court to decide. Hence, denial
was appropriate and i s AFFI RVED

CONCLUSION

We REMAND the first order to the bankruptcy court for

further proceedings consistent with this opinion. W AFFIRMthe

second order as set forth above.
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